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No. 4838. 


IN THE I 

Court of appeals, ©tetrict of Columtria 

I 

~ I 

W. A. Sheaffer Pen Company, Appellant. \ 

vs. 

Commissioner of Internal Revenue, Appellee j 

I 

APPEAL FROM THE BOARD OF TAX APPEALS. 


APPELLANT’S STATEMENT, BRIEF AND 

ARGUMENT. ! 


NAME OF PARTIES AND NATURE OF 
PROCEEDINGS. 

This is an appeal from a decision of the Board! of 
Tax Appeals prosecuted by the W. A. Sheaffer 
Pen Company, Appellant, vs. Commissioner of In¬ 
ternal Revenue, Appellee. It involves an appeal from 
a deficiency determined by the Commissioner of In¬ 
ternal Revenue for Profits Tax against Appellant for 
the years 1918 and 1919. I 

SHORT ABSTRACT OF PETITION. | 

I 

In the petition filed before the Board of Tax Ap¬ 
peals, Appellant alleged: that Commissioner of In¬ 
ternal Revenue determined a deficiency in the sum of 
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$30,350.35 to be due from Appellant for Profits Tax 
for the period of January 8, 1918, to December 31, 
1918 and for the calendar year of 1919; that this de¬ 
termination was erroneous because the Commissioner 
refused to value the assets transferred in January, 
1918, from W. A. Sheaffer Pen Company, an Iowa cor¬ 
poration, to Appellant, a Delaware corporation at the 
fair market value of such assets on the date of 
transfer for the purpose of determining the invested 
capital of Appellant and the resultant Excess and 
War Profits Credit and Tax for the taxable periods 
above set forth; that the Commissioner erroneously 
held that, after the reorganization whereby Appellant 
was created and stock in Appellant was sold in order 
to properly conduct the business formerly operated 
by the Iowa Corporation, an interest or control in 
the trade or business or property of Appellant of 50 
per cent or greater remained in the same persons; 
that the Commissioner further erroneously inter¬ 
preted the holders of such interest or control to mean 
the stockholders of the Iowa corporation and there¬ 
fore erroneously applied the provisions of Section 331 
of the Revenue Act of 1918, and refused to value for 
invested capital purposes the assets thus transferred 
from the Iowa corporation to Appellant at a greater 
value than the cost to the Iowa corporation; that the 
fair value of the assets thus transferred exceeded the 
cost price to the Iowa corporation by the sum of 
$446,337.04; that the sole purpose of the reorganiza¬ 
tion was to secure additional capital by the formation 
of a corporation with a larger authorized capital stock 
and the plan Contemplated the sale of such an addi¬ 
tional amount of stock in the new corporation that 
the stockholders in the Iowa corporation would own 
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less than 50 per cent of the stock in Appellant, the 
Delaware corporation which was to be formed; 
this was accompanied by an agreement executed 
by the Iowa corporation, by Appellant and by a 
committee representing the stockholders of the Iowa 
Corporation which provided for the sale of stock 
of certain stockholders of the Iowa corporation; 
that this agreement contemplated that it w T ould reduce 
and the carrying out of the agreement did reduce the 
stock held in Appellant by the former stockholders ! of 
the Iowa corporation still further; to reduce the cost 
of selling this stock and to secure dealer co-operation, 
a 10 per cent selling expense limitation was imposed 
and carried out and stock was sold to Sheaffer dealOrs 
by the company’s traveling salesmen; these factors 
all increased the time needed to raise the required 
capital and to complete the various steps in the re¬ 
organization; that the reorganization proceeded ac¬ 
cording to plan and at the end of the year, 1918, 
the stockholders of the Iowa corporation held less 
than 40 per cent of the outstanding common stock of 
Appellant and less than 43 per cent of the combined 
outstanding preferred and common stock of Appellant 
and these percentages have decreased since that time; 
that Section 331 is not applicable to such a state of 
facts. (Tr. p. 1 to p. 23.) ! 

THE ANSWER. j 

The Answer of the Commissioner of Internal Rey- 
enue denied substantially all the allegations of Ap¬ 
pellant’s petition, except Appellant’s allegation as to 
the amount in controversy and the periods of time 
involved. (Tr. p. 23 to p. 25.) j 
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THE QUESTION INVOLVED. 

The main issue or question involved is whether Sec¬ 
tion 331 of the Revenue Act of 1918, is applicable to 
the reorganization in the case at bar, so that the assets 
acquired by Appellant from the Iowa Corporation, the 
former owner, cannot be valued for invested capital 
and Profits Tax purposes at the fair market value 
on the date of acquisition and cannot be allowed a 
greater value than would have been allowed to the 
former owner if the assets had not been transferred. 
Appellant contends that Section 331 is not applicable 
to the determination of Appellant’s invested capital 
because of the following facts: 

1. The stockholders of the original Iowa corpora¬ 
tion surrendered ownership of considerably more than 
50 per cent of the outstanding common or combined 
common and preferred stock before the reorganization 
was completed. 

2. This 50 per cent ownership did not remain in the 
stockholders of the Iowa corporation for more than a 
reasonable time as contemplated by Section 331 of 
the Revenue Act of 1918. 

3. These stockholders of the Iowa corporation held 
less than 50 per cent of such stock at the end of 1918, 
the first taxable period involved in the case at bar, 
and during the entire year of 1919, the second taxable 
period involved, and have never since held close to 50 
per cent. 

4. No interest or control of any percentage what¬ 
soever in the trade or business or property of the re¬ 
organized Delaware corporation has ever been held 
by any stockholder in the Iowa or Delaware corpora¬ 
tion. Such interest and control is necessarily vested 
exclusively in the Delaware Corporation. 
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STATEMENT OF THE CASE. 


Appellant, the W. A. Sheaffer Pen Company is a 
corporation organized under the laws of the State of 
Delaware with its principal place of business in the 
City of Fort Madison, Iowa, where it manufactures 
and sells fountain pens. 

The W. A. Sheaffer Pen Company, an Iowa cor¬ 
poration had been formed in 1913 for the purpose of 
manufacturing and marketing the fountain pen on 
which Mr. W. A. Sheaffer had obtained patents. 

Its business prospered and from time to time its 
capital was increased, so that by 1917 there were ciut- 
standing 2,239 shares of common stock, par value $100 
each, and also 546 shares of non-voting preferred stock 
of $100 par value. At the end of 1917 the prospects 
for the Iowa corporation were much better than they 
had been before, due partly to the fact that through 
successful litigation they had been able to establish 
the validity of their patents, and to the improvement 
in the general trade conditions. The business was 
expanding so rapidly that it was seriously handi¬ 
capped on account of lack of capital. It was apparent 
that if additional capital was not obtained, bankruptcy 
was imminent. The only available lines of credit 
which the Iowa corporation had were with the Fort 
Madison banks, which were limited by statute, and 
with the manufacturers from whom it bought its raw 
materials. A factory had been purchased which re¬ 
quired large expenditures to be made before it could 
be used in the manufacture of fountain pens. A 
mortgage on this real estate would have impaired the 
credit of the corporation. The prices of materials And 


labor were advancing rapidly, but the price of foua- 
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tain pens, which was fixed by competition, did not 
advance. 

The stock in the Iowa corporation was worth at 
least double its par value which precluded the possi¬ 
bility of the sale of Treasury stock. Fort Madison, 
Iowa, had been the scene of stock promotion activities 
and the stockholders in the Iowa corporation were in¬ 
sistent that in anv scheme used to raise funds bv the 
sale of stock, the stock selling expense be limited to 
ten per cent. They also refused to consider any plan 
of reorganization and sale of stock unless one-half of 
their stock in the company to be organized was sold 
for them after some additional capital had been raised 
for the corporation. They wanted to get back what 
they had put into the corporation and be in a position 
of risking only their profit. (Tr. p. 27.) 

In accordance with this idea, on December 15, 1917, 
at a meeting at which all the stockholders of the Iowa 
corporation were represented, it was unanimously 
agreed to sell all the franchises and property, real, 
personal, and mixed, to the new corporation of the 
same name to be organized under the laws of the State 
of Delaware. (Tr. p. 28.) 

The resolution authorizing this plan of reorganiza¬ 
tion recited the imperative need of this additional 
capital and the reasons why such additional capital 
was needed; that it was impossible to borrow the re¬ 
quired capital upon the Iowa company’s credit or by 
selling its unissued capital stock. (Tr. p. 29.) 

The resolution directed the sale, subject to the lia¬ 
bilities of the Iowa corporation, of all assets of the 
Iowa corporation to a corporation of the same name 
to be organized under the laws of the State of Dela¬ 
ware with an authorized capital stock of 15,000 shares 
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of common and 750 shares of preferred stock, both of 
the par value of $100 per share; and that the preferred 
stockholders in the Iowa corporation should receive 
preferred stock in the Delaware corporation of the 
same par value and the common stockholders in the 
Iowa corporation should receive two shares of common 
stock in the Delaware corporation for each share held 
in the Iowa corporation. (Tr. p. 30.) 

The officers and directors of the Iowa corporation 
were directed to carry out these proceedings with the 
specific limitation that no stock in the Delaware cor¬ 
poration should be sold at a price that should net the 
company less than ninety cents on a dollar of the par 
value of the stock sold. (Tr. p. 31.) 

The Delaware corporation was formed and on Jainu- 
ary 14, 1918, received a written offer of all outstand¬ 
ing stock of the Iowa corporation consisting of 2290 
shares of common and 546 shares of preferred stock 
in exchange for 4584 shares of common stock and p46 
shares of preferred stock in the Delaware corpora¬ 
tion,—all stock in both corporations being of a par 
value of $100 per share. (Tr. p. 32.) The offer recited 
that the delivery of this outstanding stock carried vuth 
it all assets of the Iowa corporation, subject to an in¬ 
debtedness of notes and accounts payable of $88,000;00. 
The assets that were listed in the offer were stated to 
have a fair value, exclusive of good will, of $615,577139. 
(Tr. p. 33.) I 

On the same date, Appellant, the Delaware corpora¬ 
tion accepted the offer by a resolution which recited 
the receipt of the written offer and found that the 
facts stated in the offer were true, including the valua¬ 
tion of the assets set forth in the offer. The officers 
of the Delaware corporation were directed to transfer 
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the stock pursuant to the terms of the offer and to 
take the necessary steps to transfer all assets of the 
Iowa corporation to Appellant and to secure good 
title thereto in Appellant. (Tr. p. 34 to p. 36.) 

On the same date an agreement was entered into 
between certain individuals as a committee for and 
on behalf of the stockholders of the Iowa corporation 
as first party, Appellant as second party and the Iowa 
corporation as third party, by which agreement as a 
further consideration to the stockholders of the Iowa 
corporation for the sale or exchange of their stock, 
(Tr. p. 37), it was agreed that the Delaware corpora¬ 
tion would, as soon as it had sold $200,000 par value 
of the unissued common stock of the Delaware cor¬ 
poration and before selling any more of its unissued 
stock, first sell all common stock in the Delaware cor¬ 
poration which the stockholders in the Iowa corpora¬ 
tion desired to sell and at a price to net said stock¬ 
holders ninety cents on the dollar. (Tr. p. 38.) 

It was specifically agreed by all parties that no stock 
in the Delaware corporation would be sold at a price 
which would not net the Delaware corporation less 
than ninety cents on the dollar. (Tr. p. 39.) 

The parties litigant have stipulated that the assets 
transferred from the Iowa corporation to Appellant 
had a fair market value on the date of transfer, Janu¬ 
ary 14,1918, of $611,897.19. (Tr. p. 40.) This amount 
is only $3,680.20 less than the valuation fixed in the 
aforesaid offer to the Delaware corporation and the 
aforesaid resolution of acceptance by the Delaware 
corporation. (Tr. p. 40 and p. 33 and p. 35.) 

The parties further stipulated that this fair market 
value exceeded the cost to the Iowa corporation by the 
sum of $222,373.04. (Tr. p. 40.) 
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It was further stipulated by the parties that the 
following facts were correct: 

; 

1 

Stockholdings in the Iowa and Delaware Corporation. 

No. shares No.jshares 

petitioner’s petitioner ’s 

common preferred 

No. shares stock Xo. shares stock 

petitioner’s owned by petitioner ’s owned by 
common stockholders preferred stockholders 

stock in Iowa stock in 'Iowa 

outstanding Corporation outstanding Corporation 


Dec. 31, 1918. 8315% 3269 546 511 

Dec. 31, 1919. 9897 3944 591 501 

Dec. 31, 1920. 10082 3919 1953 394 

Dec. 31, 1921. 10123 3701 3893.6 947 

Dec. 31, 1922. 10063 3717 3926.3 978% 

Dec. 31, 1923. 9941 4070 3895.1 972 ~ 

Dec. 31, 1924. 9S38 3273 3882.1 992 

Dec. 31, 1925. 9867 3318 3838.2 983 

Dec. 31, 1926. 9835 3358 3813 ?63 


(Tr. p. 41.) ! 

i 

The stock of the Appellant was exchanged for the 
stock of the Iowa corporation on January 14, 1918. 
The assets of the Iowa corporation were immediately 
transferred to Appellant and on May 28, 19181 a 
resolution was published announcing the dissolution of 
the Iowa corporation. 

The officers and directors of Appellant and the Iowa 
corporation were the same. 

On account of the fact that the sales expenses in 
connection with the sale of Appellant’s stock was 
limited to 10 per cent, sales were necessarily slow. 
The sales were effected by the regular traveling sales¬ 
men of the Appellant. At the date of reorganization, 
January 14,1918, all the stock issued was in the hands 
of the former stockholders of the Iowa corporation. 
$200,000 Treasury stock was then sold, after which 
one-half of the stock of the Iowa corporation’s stock- 
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holders was placed on the market, so that on December 
31, 1918, less than 40 per cent of the preferred and 
common stock of the Appellant was held by the former 
stockholders of the Iowa corporation. (Tr. p. 41.) 

The Board of Tax Appeals held that Section 331 
was applicable to this reorganization and that for the 
purpose of determining Appellant’s invested capital, 
the assets received by Appellant must not be valued 
in excess of the value which would have been allowed 
for such assets in computing the invested capital of 
the Iowa corporation. 

ASSIGNMENTS OF ERROR RELIED UPON. 

1. The United States Board of Tax Appeals erred 
in holding that an interest or control of fifty per 
centum or more in the trade or business or property of 
the Plaintiff in Error remained in the same persons. 
(Tr. p. 51.) 

2. The United States Board of Tax Appeals erred 
in failing to hold that Section 331 of the Revenue Act 
of 1918 was only applicable to cases where such inter¬ 
est or control remained for more than a reasonable 
time and that such interest or control in the trade or 
business or property of the Plaintiff in Error did not 
remain for more than a reasonable time. (Tr. p. 51.) 

3. The United States Board of Tax Appeals erred 
in failing to hold that the date to apply the fifty per 
cent test as to interest or control set forth in said 
Section 331 was the date when the reorganization had 
been completed; that the reorganization for which 
Plaintiff in Error was incorporated was not completed 
until 1920. Said Section 331 could therefore not be 
be used to reduce the invested capital for profits tax 
purposes of Plaintiff in Error for the calendar year 
1918 or 1919. (Tr. p. 51.) 
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4. The United States Board of Tax Appeals erred 
in failing to hold that the test of applicability of said 
Section 331 was the interest or control remaining at 
the end of each year, for which a profits tax is sought 
to be imposed. At the end of 1918 and 1919 such in¬ 
terest or control in the trade business or property; of 
Plaintiff in Error had passed and never returned, that 
Section 331 could therefore not be used to reduce the 
invested capital for profits tax purposes of Plaintiff 
in Error for the year 1918 or for the year 1919. (Tr. 
p. 52.) 

i 

5. The United States Board of Tax Appeals erijed 
in failing to hold that the test of applicability of said 
Section 331 w T as the interest or control which remained 

• i 

during each year for which a profits tax is sought to 
be imposed; that by such test the fifty per cent inter¬ 
est or control of the trade or business or property of 
Plaintiff in Error did not remain during the yepr 
1919. (Tr. p. 52.) 

6. The United States Board of Tax Appeals errjed 
in failing to hold that said Section 331 should be inter¬ 
preted as a test of good faith and for the purpose of 
determining whether reorganization was made for 
legitimate and necessary corporate purposes, or was 
made for the purpose of evading or reducing the 
profits tax; and that, if the fifty per cent interest pr 
control referred to in said Section 331 is actually sur¬ 
rendered in good faith, the time and manner of so 
doing are immaterial, at least as to the entire period 
after such fifty per cent interest and control is sur¬ 
rendered, provided that it never returns. (Tr. p. 52.) 

7. The United States Board of Tax Appeals erred 
in holding that any interest or control of any per¬ 
centage whatsoever in the trade, business or property 
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of Plaintiff in Error ever vested in any stockholder of 
Plaintiff in Error. And that said Section 331 is there¬ 
fore entirely inapplicable to corporations. (Tr. p. 52.) 

8. The United States Board of Tax Appeals erred 
in holding that Section 331 was applicable in determin¬ 
ing the invested capital for profits tax purposes of 
Plaintiff in Error during the year 1918 and/or 1919. 
(Tr. p. 52.) 

9. The United States Board of Tax Appeals erred 
in determining that Plaintiff in Error was liable for 
any deficiency in income tax and/or profits tax for the 
year 1918, and/or for the year 1919, over and above 
the amount shown due on Plaintiff in Error’s income 
tax return for that year, and as paid by the Plaintiff 
in Error. (Tr. p. 53.) 

ARGUMENT. 

With the exception of the value to be placed on good 
will, all the facts in this appeal are undisputed, only 
propositions of law are involved. 

As to good will: Although evidence as to the valua¬ 
tion of its good will was introduced by Appellant be¬ 
fore the Board of Tax Appeals (Tr. p. 41), the Board 
refused to pass upon this question, because its con¬ 
clusion that the valuation of Appellant’s invested 
capital was limited to the valuation which would have 
been allowed to the Iowa corporation, made it unneces¬ 
sary to pass on the disputed question of fact as to the 
value of good will. (Tr. p. 46.) A determination by 
the Board of Tax Appeals of the fair value of Appel¬ 
lant’s good will on January 14, 1918, will only become 
necessary when and if the Board’s interpretation of 
Section 331 is held to be erroneous by this Court, so no 
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further attention will be devoted to this question of 
good will. 

The nine Assignments of Error heretofore set Out 
can be grouped under four general legal propositions. 
All four of these propositions relate to the interpre¬ 
tation to be placed upon Section 331 of the Revenue 
Act of 1918, which, so far as applicable to the case at 
bar, reads as follows: 

“Section 331. In the case of the reorganiza¬ 
tion, consolidation, or change of ownership of a 
trade or business, or change of ownership of 
property after March 3, 1917, if an interest or 
control in such trade or business or property of 
50 per centum or more remains in the same per¬ 
sons, or any of them, then no asset transferred or 
received from the previous owner shall, for the 
purpose of determining invested capital, be al¬ 
lowed a greater value than would have been al¬ 
lowed under this title in computing the invested 
capital of such previous owner if such asset fyad 
not been so transferred or received.” 

I 

These four propositions upon which Appellant re¬ 
lies are as follows: 

I. NO INTEREST OR CONTROL IN THE TRADE 
OR BUSINESS OR PROPERTY OF APPELLANT 
REMAINED IN THE STOCKHOLDERS OF THE 
IOWA CORPORATION AFTER TEE REORGAN¬ 
IZATION WAS COMPLETED. 

II. NO SUCH INTEREST OR CONTROL RE¬ 
MAINED IN THE STOCKHOLDERS OF THE 
IOWA CORPORATION FOR MORE THAN A REA¬ 
SONABLE TIME. 

III. NO SUCH INTEREST OR CONTROL RE¬ 
MAINED IN THE STOCKHOLDERS OF THE 
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IOWA CORPORATION DURING THE TAXABLE 
PERIODS INVOLVED , VIZ: THE YEARS 1918 
and 1919. 

IV. NO INTEREST OR CONTROL IN THE 
TRADE, BUSINESS OR PROPERTY OF APPEL¬ 
LANT EVER VESTED IN ANYONE EXCEPT 
APPELLANT ITSELF. SUCH INTEREST OR 
CONTROL IS NECESSARILY VESTED EXCLU¬ 
SIVELY IN THE CORPORATION WHICH IS THE 
SOLE OWNER OF AND IN SOLE CONTROL OF 
SUCH TRADE, BUSINESS OR PROPERTY. 

In discussing tlie first three of these legal proposi¬ 
tions, the following facts should be kept in mind: 

The sole purpose of the reorganization with which 
we are dealing was to raise additional capital. (Tr. p. 
27.) 

No one claims that this reorganization -was for the 
purpose of evading or minimizing profits taxes. In 
fact, at the tiriie when all of the preliminary steps up 
to and including the actual exchange of corporate stock 
of the two companies had taken place on January 14, 
1918, the Revenue Act of 1918 had not even been 
passed. 

The business was expanding so rapidly and was so 
handicapped on account of lack of capital that bank¬ 
ruptcy was imminent unless additional capital was 
secured. (Tr. p. 27.) 

Prices of material were advancing rapidly. The 
company’s patents had just been validated through 
litigation and a factory had been purchased which 
would call for large expenditures before it could be 
used for the manufacture of fountain pens. (Tr. p. 
27.) 
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The company’s only available lines of credit' were 
with Fort Madison Banks whose loaning capacity was 
limited by Statute and with the manufacturers who 
furnished the company its raw materials. A mortgage 
on the factory would have impaired the company’s 
credit. Stock in the Iowa corporation was worth at 
least double its par value and this fact precluded the 
possibility of selling Treasury Stock in the Iowa cor¬ 
poration. (Tr. p. 27.) 

The Iowa corporation in spite of its patent litiga¬ 
tion had been very prosperous as shown by its record 
of earnings. (Tr. p. 41.) The prospects for the future 
were even brighter. (Tr. p. 27.) 

The stockholders were so afraid of this reorganiza¬ 
tion and expansion that they insisted upon selling one- 
half of the stock which they would receive in the newly 
organized corporation thereby getting back their in¬ 
vestment and risking only their profits because of the 
two shares of stock in the new corporation which they 
would receive for one share in the Iowa corporation. 
(Tr. p. 27.) I 

The clearest sort of a case is presented of a re¬ 
organization plan which contemplated the surrender 
of ownership of more than 50 per cent of the stock 
in the new corporation. That this contemplated sur¬ 
render was carried out is evidenced by the table on 
page 41 of the transcript. Reducing this table to a 
percentage basis, we see that the Iowa stockholders 
held the folowing percentage of common stock in Ap¬ 
pellant on the following dates: 
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Date Per Cent. 

December 31, 1918.40- 

Deeember 31, 1919.40- 

December 31,1920.39- 

December 31, 1921.37- 

December 31, 1922.37- 

December 31, 1923 .41- 

December 31, 1924.33- 

Deeember 31,1925.34- 

December 31, 1926.35- 


And tbe holdings of combined common and preferred 
stock of Appellant ran even lower, viz: to less than 
24 per cent in 1925 and less than 25 per cent in 1926. 

This divesting of ownership by sales of Appellant’s 
unissued capital stock and of Appellant’s stock which 
the Iowa stockholders received on the exchange, was 
carried out so promptly that their holdings were re¬ 
duced to less than 40 per cent by December 31, 1918. 
That this reduction was not due to any desire to sell 
because of falling profits is shown by the very heavy 
increase in net income for the year 1918 to $116,504.63 
and for 1919 to $239,488.62. (Tr. p. 41.) 

In interpreting Section 331 of the Eevenue Act of 
1918, we must look to the purposes which Congress 
had in mind and the objects sought to be accomplished 
by this Section. 

We note that Congress selected the date of March 
3, 1917, as being the earliest date when there was any 
reasonable grounds to believe that corporations might 
in anticipation of war with Germany so arrange their 
corporate affairs as to mitigate taxes as far as legally 
possible. Excess Profits Taxes had been adopted by 
the European Nations at war and it was reasonable 
to assume that some similar general principal based 
on the ratio of invested capital to profits would be 
adopted in this country. 
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The United States needed in times of stress enor¬ 
mously increased revenues. The dislocation of indus¬ 
try during the War resulted in large losses and large 
profits. The natural thing for our legislators to say 
was let those who are earning large profits contribute 
a larger proportionate share than those who are mak¬ 
ing meager profits. 

Now, if these steps by way of reorganization or 
change of ownership had been taken before March 3, 
1917, Congress could and did say that there was no 
reasonable anticipation of War and Excess Profits 
Taxes,—therefore, these steps were taken in good 
faith. | 

In final analysis, why is this 50 per cent test im¬ 
posed? Can it be said to be anything but a test of 
bona tides? If the stockholders actually gave up the 
50 per cent control, that fact itself is sufficient proof 
that the reorganization was not for the purpose of 
evading what Congress deemed to be a fair share of 
the taxation burdens of war, and the exact time of 
giving up such control should be considered unim¬ 
portant. 

This is especially true when the corporation was one 
in which exceptionally high profits had been made in 
the past and even during a period when industries in 
general were not earning exceptionally high profits, 
viz: 1913 and 1914. If 50 per cent of the voting stock 
is sold, this means that others can control, can fix 
salaries, can elect officers, can determine policies, can 
make mistakes, whether honest or dishonest, which 
might result in a loss of the entire investment. 

If there had been any better test of bona tides, it 
would doubtless have been adopted. Take the case of 

l 

a new corporation formed with a reduction of taxation 
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in view, with voting stock 10 per cent of the total out¬ 
standing stock and non-voting stock 90 per cent, with 
a fixed ratio of earnings for the preferred stock, even 
if the entire 90 per cent should change hands, by the 
use of the word “control” they would still value the 
assets at the cost to the old corporation. 

Look at the words in this Statute: “or any of 
them.” Do not these words show how tightly drawn 
this Statute was for the points which Congress had 
in view, how rigid the restraints? 

Take a hypothetical case: A owns 5 per cent, B 
owns 25 per cent and C owns 70 per cent in the old 
corporation. After the reorganization B and C own 
nothing, but A owns 51 per cent. The law would still 
impose this restrictive method as to valuing the assets 
for invested capital purposes. Why is this done? 
Simply for fear of a frame-up. For the stockholders 
in the old corporation could entrust some of their own 
number who owned a controlling interest, possibly to 
even voluntarily pay them the earnings to which their 
former proportionate interest would have entitled 
them before transferring to A and possibly entrust 
him to the extent of turning back, after the period of 
excess profits taxes had passed, their proportionate 
interests. And in this connection, the facts in the case 
at bar should appeal to the court quite forcibly. 

Here, the majority interest in and control of a 
highly profitable corporation was surrendered, be¬ 
cause the needs of the business demanded that it be 
surrendered in order to increase the capital available 
with which to do business. Nothing approximating 
50 per cent of the common or 50 per cent of the com¬ 
mon and preferred stock has ever returned to the 
stockholders of the Iowa corporation. 
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If Congress could have read men’s minds, could 
have just said good faith, then percentage tests would 
have been unimportant. If the transfer was neces¬ 
sary, desirable and done in good faith without intent 
to evade or decrease taxation and all the facts sur¬ 
rounding the transaction indicated that such was the 
case, then the cost to the new company if not in excess 
of the fair market value should be the invested capital 
criterion. 

With the fact established that this 50 per cent 
limitation was a more or less arbitrary test for deter¬ 
mining the purposes or bona tides of the reorganiza¬ 
tion, it is obvious that a reasonable and liberal inter¬ 
pretation of Section 331 should follow and that an 
arbitrary interpretation should not be superimposed 
upon an arbitrary percentage test. 

Having set forth what we believe is a proper per¬ 
spective for the examination of Section 331, let us 
now examine separately and in detail the first thjree 
constructions of this Statute for which Appellant is 
contending. 

It should be noted that, if any one of these conten¬ 
tions is held to be sound, the decision of the Board of 
Tax Appeals must be reversed. 

I. NO INTEREST OR CONTROL IN THE TRADE 
OR BUSINESS OR PROPERTY OF APPELLANT 
REMAINED IN THE STOCKHOLDERS OF THE 
IOWA CORPORATION AFTER THE REORGAN¬ 
IZATION WAS COMPLETED. 


Again we desire to stress the undisputed fact that 
the sole purpose of the reorganization of the W." A. 
Sheaffer Pen Company was to raise additional capital. 
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That we are dealing with a reorganization and not 
with a consolidation or a mere change of ownership 
of assets is self-evident. If there were only a change 
of ownership involved, then there would have been no 
plans for the increase of the company’s capital 
through the creation of a new corporation and sale of 
its capital stock and no plans for the disposal of one- 
half of the stock which the stockholders in the Iowa 
corporation would receive by virtue of the two for one 
exchange of stock. (Tr. p. 28.) 

To claim that the reorganization was completed by 
the bare exchange of corporate stock and transfer of 
the assets by the Iowa corporation to Appellant is to 
ignore not only what was contemplated by the reor¬ 
ganization plans and what each corporation and the 
stockholders agreed to do, but also what was actually 
accomplished by the reorganization. 

The organization was not completed by any mere 
transfer of assets. The raising of additional capital 
stock through stock sales was as much a part of the 
reorganization as the formation of the Delaware cor¬ 
poration; as much a part of the reorganization as the 
exchange of stock in the two corporations; as much a 
part of the reorganization as the transfer of assets to 
Appellant. In fact, this raising of additional capital 
through sales of stock in the Delaware corporation 
■was the very heart of the reorganization. Without 
this stock selling campaign, the whole procedure would 
have been purposeless and useless. 

A contention that the reorganization was fully com¬ 
pleted by any one or more of the legal formalities 
which were prerequisite to a successful functioning of 
the reorganization plans and the completion of the re¬ 
organization itself looks to form and ignores sub¬ 
stance. 
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It does even more. It even ignores form, foir it 
displays a complete misconception of the legal nature 
of and proper definition of the word “reorganization.” 

Fletcher’s Cyclopedia Corporations, Volume 7, page 
8465, Section 4834, makes the following statement in 
regard to defining the reorganization of a corporation: 

“DEFINITIONS AND DISTINCTIONS—RE¬ 
ORGANIZATION. The term ‘reorganization’ has 
no very definite meaning in the law of corpora¬ 
tions, but it is applied indifferently to various 
proceedings and transactions by which succession 
of corporations is brought about, and also to pro¬ 
ceedings by which existing corporations are con¬ 
tinued under a different organization without the 
creation of a new corporation. Etymologically, 
the term signified nothing more than ‘the act or 
process of organizing anew.’ The effect of the re¬ 
organization in any particular case must depend 
upon the intention of the parties and the terms 
of the statute under which it is effected.” 

Now, if, as stated, in the foregoing quotation from 
Fletcher’s Cyclopedia Corporations “the effect of the 
reorganization in any particular case must depend 
upon the intention of the parties * * then 

the effect of the transfer in January, 1918; of the 
assets of the Iowa corporation to the Delaware cor¬ 
poration was not to complete the reorganization, but 
merely to take the preliminary step, viz: the breathing 
of life into the Delaware corporation, thereby pro¬ 
ducing a going concern with stock for sale without 
which preliminary step, the necessary capital could 
only have been raised with great difficulty, if at all, 
and the reorganization could probably not have been 
completed. 

But let us assume that instead of making an actual 
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sale and transfer of the assets of the Iowa corporation 
to Appellant, a contract had been entered into by 
which the Iowa corporation agreed to exchange stock 
on the same basis provided Appellant sold enough of 
its unissued stock to raise the necessary additional 
capital to properly operate and to buy in the half 
of the stock which the stockholders of the Iowa cor¬ 
poration would receive on the exchange and which they 
did not desire to keep. Appellant would then have 
attempted to secure a sufficient amount of subscrip¬ 
tions to its capital stock to produce the cash needed 
for the aforesaid purposes. Each subscription would 
have been conditioned on securing the necessary total 
for the aforesaid purposes. The inducement offered 
to each subscriber would be the profit possibilities 
arising through consummating the purchase of the 
Iowa corporation’s capital stock and assets. The im¬ 
practicability of such a scheme for raising money is 
obvious; but, if such subscriptions were secured and 
such money paid in, the exchange could have been 
completed and the stock which the stockholders in the 
Iowa corporation did not wish to keep could have been 
paid for before the assets were transferred, thereby 
leaving less than 50 per cent of the stock of Appellant 
owned by stockholders of the Iowa corporation at the 
time Appellant acquired the assets of the Iowa cor¬ 
poration. 

What difference in its effect upon the public revenue 
would this hypothetical transaction have had, than the 
actual transaction? Was it contemplated by Congress 
that one form of procedure should be penalized, while 
the other should go unpunished, in spite of the fact 
that the purposes of the two reorganizations were the 
same and the results, which were fully accomplished 
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within one year, were identical? To ask this question 
is to answer it. 

In spite of the obvious inequities of such an interpre¬ 
tation, does a literal construction of Section 33}. re¬ 
quire approval of the decision of the Board ofi Tax 
Appeals? i 

An affirmative answer to this question is inconceiva¬ 
ble, if any force is to be given to the word “remains.” 

Remains until when? In the case of a change of 
ownership of assets? Until after the change of owner¬ 
ship has been completed. In the case of a consolida¬ 
tion? Until after the consolidation has been Com¬ 


pleted. In the case of reorganization, such as isj in¬ 
volved in this appeal? Until after the reorganization 
has been completed. 

The word “remains” either in its legal significance 
or in popular phraseology contemplates a continuance 
of a condition or state of facts after some antecedent 
event has taken place. 

What antecedent event could be contemplated! by 
this Statute in the case of reorganization, except the 
reorganization itself? 

To say that the bare transfer of assets (which is 
only one of the numerous steps in this reorganization), 
was the antecedent event and that immediately after 
such event occurred, the test as to the 50 per cent in¬ 
terest or control should be applied, is to read some¬ 
thing into the Statute for which there is po justifica¬ 
tion in law, logic, equity, or even good grammar. ; 

It is submitted that Section 331 can by its very terms 


only apply where the 50 per cent interest or control re¬ 
mained after the reorganization was fully completed. 

But at the end of the year 1918, stock sales of un¬ 
issued stock and purchases from the stockholders of 
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the Iowa corporation had reduced these stockholders’ 
ownership of Appellant’s stock to below 40 per cent. 
(See Schedule on page 41 of transcript. See Also find¬ 
ing of the Board at bottom of page 41.) 

Moreover, the required amount of capital had not 
been raised by the end of 1918. Stock sales continued 
thereafter and additional capital stock to the amount 
of $139,831.57 was sold in 1919. (Tr. p. 21.) It is there¬ 
fore not even necessary for Appellant to establish that 
the word “remains” referred to a period of time after 
the reorganization was completed, because here the 50 
per cent stock ownership did not even remain until the 
reorganization was completed. 

II. NO SUCH INTEREST OR CONTROL RE¬ 
MAINED IN THE STOCKHOLDERS OF THE 
IOWA CORPORATION FOR MORE THAN A REA¬ 
SONABLE TIME. 

Even though Construction I did not afford a perfect 
defense to the Commissioner’s attempt to apply Sec¬ 
tion 331 to Appellant’s case, Construction Number II 
as above set forth would afford a valid defense. 

Let us arguendo indulge in the rather violent as¬ 
sumption that the word “remains” does not refer to 
the reorganization as a whole or to the completion of 
the reorganization, but to the beginning of or very first 
step in the reorganization. Even such an unreasonable 
assumption will not justify the decision by the Board 
of Tax Appeals for as we have heretofore pointed out 
the word “remains” has a very definite and fixed 
meaning. It has the same meaning in common parlance 
as it has in law. There are no technical definitions as 
distinguished from the accepted business usage of this 
word to bother us. Remains means stays. 
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When a word contemplating time is used in the Stat¬ 
ute and the law does not state what time, the law reads 
into the Statute the words “reasonable time.” There¬ 
fore, this Statute, under proper judicial construction 
reads as though the words “for a reasonable time” 
had been inserted after the word “remains.” 

It is a universal and a fundamental rule of construc¬ 
tion, both of Statutes and of contracts that where a 
word is used which contemplates time, whether it be a 
certain lapse of time before a penalty will accrue or a 
certain lapse of time before an act need be done, and 
nothing is said as to the exact date, the courts all Con¬ 
strue the time limit to be a reasonable one and when 
there is an omission to fix a definite time, the words 
“within a reasonable time” are nevertheless helcjl to 
be intended by the party signing the contract or the 
law-making body which drafted the law in question, 
just the same as though the words had been written 
into the Statute. 


Then follows the further rule which is likewise uni¬ 
versally accepted, viz: that what constitutes a reason¬ 
able time depends upon all of the circumstances of the 
case. One of the most important factors in this case 
is the 10 per cent limitation as to the expense of selling 
stock and the desire to largely confine the sales to Ap¬ 
pellant’s dealers through Appellant’s traveling sales¬ 
men. (Tr. p. 41.) In view of these limitations and in 
view of the high cost of capital and selling stock during 
the war period when these reorganization steps were 
taken, it must be admitted that this sale of stock did 
take place within a reasonable time. 


Another fundamental rule of statutory constructi 


is the so-called “it would have been so easy to say so” 


rule. In other words, when it is contended that a leg- 
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islative body meant something which it did not say, 
such a contention will not be sustained if the construc¬ 
tion for which the litigant is contending could have 
been easily stated. 

One of the cases most frequently quoted on this point 
is that of Vicksburg, etc. R. Company vs. Dennis, 116 
U. S. 669, 29 L. Ed. 770. The charter of a Railroad 
Company granted certain taxation exemption “for ten 
years after the completion of the road.” Our Supreme 
Court held that the exemption began only with the 
completion and said: 

“If the Legislature had intended to limit the 
end only, and not the beginning of the exemption, 
its purpose could have been easily expressed by 
saying ‘until’ instead of ‘for.’ ” 

So, in the case at bar, if Congress had intended to 
draw the line as closely in fixing the time for the pass¬ 
ing of this control or interest as it did in making the 
test applicable to any one or more stockholders in the 
former corporation, it would have been very easy for 
them to have said “remains after such assets are 
transferred to the new owners.” They could even 
have said “remains immediately after such transfer.” 

It should be noted that Section 331 of the Revenue 
Act of 1921 is identical with Section 331 of the Reve¬ 
nue Act of 1918. At the same time Congress was pass¬ 
ing Section 331 of the Revenue Act of 1921, they passed 
Section 202 Subdivision (c) (3), which provides in 
part as follows: “on an exchange of property * * * 
no gain or loss shall be recognized, * * * When (a) 
a person transfers any property, * * * to a corpora¬ 
tion, and immediately after the transfer is in control 
of such corporation, or (b) two or more persons trans- 
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fer any such property to a corporation and immedi¬ 
ately after the transfer are in control of such corpo¬ 
ration, * * Provisions adopting this same time 
test and using the words ‘ ‘ immediately after the trans¬ 
fer” are found in Section 203 (b) (4), in the Revenue 
Acts of 1924 and 1926. 

Now, if Congress intended to test the applicability 
of Section 331 as well as Sectoin 202 by the situation 
which existed immediately after the transfer, why in 
the name of all that is reasonable did not Congress 
say so? Does not this very difference in the language 
used indicate beyond all possibility of doubt that Con¬ 
gress did not intend to make Section 331 applicable to 
a reorganization even though for a time after the re¬ 
organization was started such a control or interest re¬ 
mained, provided that such control or interest did nbt 
remain vested for an unreasonable time. 

We are of the opinion that such language would 
have sustained the Government’s contention as to the 
time when this 50 per cent test should have been made, 
but even with the language: “immediately thereafter,*’ 
the question would not have been entirely free from 
doubt: 

I 

* * An agreement to perform ‘ immediately, ’ ‘ f ortli- 
with,’ ‘at once,’ ‘as soon as possible,’ ‘or as soon 
as practicable,’ has been held merely to require 
that performance be made within a reasonable 
time under the circumstances.” See 13 Corpus 
Juris, page 583. 

Now, this is not a universal rule. Some courts, when 

! 

words as set forth in this quotation are used, hew to 
the line and say immediately means immediately. But 
we venture the assertion without fear of contradiction 

i 
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that no court has ever, when a question of the lapse of 
an unspecified period of time was involved, held 
that such time had elapsed until after a reasonable 
time had in fact elapsed. It is perfectly true that 
courts will differ materially as to what constitutes 
such a reasonable time, but they will not differ as to 
the fundamental principle involved. 

Let us examine one more rule of statutory construc¬ 
tion which is frequently applied and which is obviously 
applicable to the statute under consideration. We re¬ 
fer to the rule of “Designatio unius est exclusio alteri- 
us.” 

We refer to the fact that in all respects, with the 
exception of the time and use of the word “remains,” 
the Statute leaves but little for court construction. 

In other words, it is quite narrowly restrictive as to 
the percentages of interest or control. It would catch 
a case where one individual owning less than 1 per 
cent of interest or control became, after the reorgani¬ 
zation, the owner of 51 per cent. The Statute would 
still apply, although it would look like it was working 
a hardship. 

Now since Section 331 imposes very restrictive rules 
and regulations on everything, except this time test, 
the failure to enact anv sort of time limitation shows 
that Congress did not treat the question of time as 
needing the same Legislative restrictions. It shows 
that Congress was willing to permit the court to de¬ 
termine under the universally recognized rule of rea¬ 
sonableness or under the other two rules which have 
been suggested, the time in which this divesting should 
occur. 
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III. NO SUCH INTEREST OR CONTROL RE¬ 
MAINED IN THE STOCKHOLDERS OF THE 
IOWA CORPORATION DURING THE TAX¬ 
ABLE PERIODS INVOLVED, VIZ: THE 
YEARS 1918 AND 1919. 

Even if Appellant’s first two constructions of the 
word “remains” could be proven unsound, Appellant 
could nevertheless rely upon this Construction Num¬ 
ber III with full confidence that it would prevent the 
application of Section 331 to the valuation of its in¬ 
vested capital. 

While probably not as persuasive as either Con¬ 
struction Number I or Number II, a very reasonable 
and plausible contention can be made that Congress 
meant “remains for the year” in which the tax is 
sought to be imposed. 

If stock sales to the extent of 51 per cent of interest 
or control could have been arranged for prior to the 
transfer of these assets, but within a few weeks there¬ 
after the stockholders of the Delaware corporation 
had bought back control in the open market and con¬ 
tinued in control would Appellant have been attempt¬ 
ing to apply the test as of the date of the transfer of 
the assets! 

We are assuming a case of a good faith transfer of 51 
per cent of stock prior to or concurrent with the trans¬ 
fer of the corporate owned assets and are assuming 
that the holders of the control were thereby forced to 
go out into the market and buy enough stock back even 
at a premium. Would it have been difficult to trans¬ 
fer just 51 per cent in this way and then buy back only 
2 per cent and spread the cost among the 49 per cent 
of the old holders? 
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We might even go so far as to say that, if sufficient 
stock had been reacquired in 1919 so as to make the 
Iowa stockholders, holders of more than 50 per cent 
in the Delaware corporation, then the invested capital 
for the year 1919 and for any subsequent year in which 
such 51 per cent remained should be determined by the 
cost to the Iowa corporation. In other words, let each 
year stand upon its own bottom. 

It is probably true that any casual selling of Ap¬ 
pellant’s stock which was not a part of the reorganiza¬ 
tion and of the steps by which this reorganization was 
consummated would not effect the application of Sec¬ 
tion 331; but the evidence conclusively shows that this 
change in stock ownership did not come about through 
any casual buying and selling of the corporate stock 
from the company’s stockholders. It came about pur¬ 
suant to carefully laid and well defined plans for rais¬ 
ing capital through the sale of Appellant’s unissued 
stock. (Tr. bottom of page 41 and top of page 42.) 

The purposes of the parties in interest and the rea¬ 
sons why these steps were taken are thus seen to be¬ 
come highly material to the determination of the issue 
before the court. 

Not one of these first three contentions are answered 
in the decision handed down by the Board of Tax Ap¬ 
peals. In fact, it could be fairly stated that no real 
attempt is made to answer them. 

The opinion does apparently assume that the time 
of the reorganization was the same as the time of the 
transfer of the assets, viz: January 14, 1918. But the 
findings of fact as to the purposes of the reorganization 
(Tr. p. 37), the 10 per cent limitation on selling ex¬ 
penses, the sale of $200,000 of Treasury stock and the 
sale of one-half of the stock received by the Iowa stock- 
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holders (Tr. p. 41), all conclusively show that these 
steps were all part and parcel of the reorganization 
and that such a legal conclusion on the part of the 
Board was entirely unwarranted and is contradicted 
by the Board’s own finding of specific facts. 

The Board’s opinion does call attention to the faet 
that the stockholders were under no obligation to sell; 
and, while admitting that the “scheme of reorganiza¬ 
tion contemplated the ultimate disposition by the 
stockholders as of the time of reorganization,” of the 
stock to the extent that they would no longer hold a 
majority thereof, the Board apparently considered this 
fact negatived by the further fact that no time was 
fixed for the disposal of the stock and that the lapSe 
of considerable time would be required for such dis¬ 
posal. | 

This admission as to what the scheme of reorganiza¬ 
tion contemplated (Tr. p. 46), and the admission as to 

_ I 

what it accomplished in less than a year (Tr. p. 41;), 
should alone dispose of the Board’s apparent assump¬ 
tion that the transfer of the assets is synonomous with 
the reorganization. 

But passing this point, what possible bearing can 
the fact, that the stockholders were not obliged to sell 
their stock, have upon the fact that Section 331 in us¬ 
ing the word “remains” refers to: 1. After the re¬ 
organization was completed; or 2. For a reasonable 
time after the reorganization was started; or 3. For 
the year in which the tax was sought to be imposed. 

What possible relation has the fact, that no time fqr 
disposal of the stock of the Iowa stockholders was 
fixed and the fact that some considerable time would be 
required for such disposal, to the soundness of any ofie 
of these three interpretations, except possibly to prove 
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that no more time was required than was contemplated 
and that this interest and control did not remain for 
an unreasonable length of time in view of the circum- 
stances and of the plans and procedure of the reor¬ 
ganization. 

If “remains” as used in Section 331 means after or 
until the reorganization was completed, it is utterly 
immaterial whether the stockholders were bound to 
sell so long as they actually did sell before the re¬ 
organization was completed as they did in the case at 
bar. 

The lack of a binding obligation to sell is equally 
immaterial if “remains” means for a reasonable time 
so long as the selling actually occurred within what, 
under all the circumstances, was a reasonable time as 
in this case. 

This obligation to sell is likewise immaterial if “re¬ 
mains” means for the taxable period involved, because 
this 50 per cent interest or control did not remain in 
the year 1918 or the year 1919. 

Appellant realizes that there may be some incon¬ 
sistencies between these first three constructions. They 
are alternative constructions, but any one of them is 
sufficient to sustain Appellant’s contention. 

Regardless of which one of these three tests should 
be applied to this word “remains” the exclusion of 
the one arbitrary test as to the situation immediately 
after the transfer of the property is plainly implied. 

The Board of Tax Appeals in the Appeal of the 
Insley Manufacturing Company, 1 U. S. Board of Tax 
Appeals, 1034, has already stigmatized such a con¬ 
struction with the following language: 
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“We might place our decision entirely on the 
ground that Section 331 does not provide for any 
period of time during which the interest or control 
mentioned in that Section shall remain in the par¬ 
ties from or through whom the property of the 
taxpayer is acquired. Whether the Statute is sus¬ 
ceptible of such a narrow construction, we do not 
now decide. ’ ’ 

I 

The very use of the word “narrow” indicates a dis¬ 
approval of the construction for which Appellant! is 
contending. Courts do not place narrow constructions 
upon statutes. The use of the word “narrow” indi¬ 
cates by very obvious inference that there is also a 
liberal or reasonable construction. Once conceding 
that there is a reasonable construction, or a liberal 
construction, one which will give effect to the intent of 
the law making body, it must naturally and inevitably 
be conceded that a lawyer is justified in advising his 
client that the construction which the court has termed 
narrow, will never be adopted. 


IV. NO INTEREST OR CONTROL IN THE TRADE, 
BUSINESS OR PROPERTY OF APPELLANT 
EVER VESTED IN ANYONE EXCEPT AP¬ 
PELLANT ITSELF. SUCH INTEREST OR 
CONTROL IS NECESSARILY VESTED EX¬ 
CLUSIVELY IN THE CORPORATION WHICH 
IS THE SOLE OWNER OF AND IN SOLE 
CONTROL OF SUCH TRADE, BUSINESS OR 
PROPERTY. 

Appellant desires to preface its discussion of the 
foregoing proposition with the admission that this con¬ 
struction is just as narrow as the construction fpr 
which Appellee is contending and that it comes no 


i 
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nearer to accomplishing the apparent Congressional 
intent than does Appellee’s construction. 

The essential words in Section 331 which test this 
Statute’s applicability to each individual case are 
these: 


“If an interest or control in such trade or busi¬ 
ness or property of 50 per centum or more re¬ 
mains in the same persons or any of them * * 

Who owned and controlled up to the date of trans¬ 
fer, the trade or business or property, in other words, 
all of the assets, which were involved in the reorgani¬ 
zation in question? There can only be one answer. It 
was the W. A. Sheaffer Pen Company, an Iowa Cor¬ 
poration. 

What percentage of the trade, business or property 
did this Iowa corporation own and control? There 
can be but one answer. It owned and controlled 100 
per cent thereof. 

Who owned and controlled such trade, business, 
property or assets after the transfer to the Delaware 
corporation, which is in controversy in this case and 
what percentage thereof was owned? Here again, 
there can only be one answer to the question. The 
W. A. Sheaffer Pen Company, a Delaware Corpora¬ 
tion owned and controlled 100 per cent of the trade, 
business or property after this transfer had been 
made. This is an inescapable legal conclusion. 

It is therefore obvious that not only less than 50 
per cent of interest or control in the business or in 
the trade or in the property of the W. A. Sheaffer Pen 
Company remained in the former owners, but not even 
one fraction of 1 per cent thus remained. 

Now will this construction carry out what it seems 
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reasonable to think Congress had in mind? Obviously 
such a construction will not do so, but the objects of 
taxation cannot be extended beyond those definitely 
designated or those which are reasonably implied from 
such definite designation. 

i 

“If there is a doubt as to the liability of an 
instrument to taxation, the construction is in fqvor 
of the exemption, because in the language of Pol¬ 
lock, C. B. in Gurr v. Scudds, 11 Esch. 191, a tax 
cannot be imposed without clear and express words 
for the purpose.’’ United States v. Ishamj 17 
Wall. 496, 504, 21 L. Ed. 728, 730. 

“In the interpretation of statutes levying taxes 
it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import 
of the language used, or to enlarge their opera¬ 
tions so as to embrace matters not specifically 
pointed out. In case of doubt they are construed 
most strongly against the government, and in 
favor of the citizen.” Gould vs. Gould, 245 UL S. 
151, 62 L. Ed. 211, 213. 

Could the statute have been so phrased as to bring 
within its purview a reorganization such as took place 
in the case at bar? It would only have been necessary 
to insert after the word “property” and prior to the 
words “of 50 per centum,” the following words: “or 
in the corporate owner or owners thereof.” Such 
wording would, of course, not have removed the ques¬ 
tion as to the length of time that such interest or con¬ 
trol in such corporate owners could remain without 
being subject to the limitations of the Statute, but it 
would have made the Statute broad enough tq include 
a case where there was a transfer of all assets from 
one corporate owner to another. The universally rec- 
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ognized “it would have been so easy to say so” rule, 
which we discussed more fully in connection with Con¬ 
struction Number II is equally applicable here. (See 
Vicksburg R. Co. vs. Dennis, 116 U. S. 669.) 

Doesn’t the sentence, “Provided, that if such previ¬ 
ous owner was not a corporation,” indicate that Con¬ 
gress at least intended to include a transfer from one 
corporation to another? Possibly so, but a proviso in 
a statute even though inferentially implying a con¬ 
trary intent to the specific language which imposes a 
tax, cannot be construed in such manner as to alter 
and change the plain wording of the Statute. 

To take a simple example: 

Assume that a Statute had provided that natural 
persons and co-partnerships shall pay an income tax 
of such and such rate, then after the rates have been 
set out, the Statute continued: “Provided that a cor¬ 
poration shall have an exemption of $2,000.00,” or con¬ 
tained any other provisions which would show that the 
Legislature really wanted to tax corporations, but the 
taxing language itself specifically omitted corpora¬ 
tions, no valid tax could be derived from such an in¬ 
ference. 

This is especially true in view of the decisions of the 
United States Supreme Court. 

For more than the last half century, courts have 
held that States are unable to tax persons, firms or cor¬ 
porations upon their holdings of United States Bonds. 
States have nevertheless been permitted to tax stock¬ 
holders in banks, whether State or National, upon the 
value of the shares of stock, even though at the time 
of the formation of a National Bank in years gone by, 
the entire capital from which the stock would derive 
its value before a surplus or good-will or earning value 
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had been built up was based upon United States Gov¬ 
ernment Bonds which constituted the entire capital of 
the bank. 

The same thing is true where the Statute specifically 
directs, as most Statutes do, the value of the bank’s 
stock to be determined by adding capital, surplus and 
undivided profits. 

Considerable litigation again developed on this 
proposition as a result of the large distribution of 
Liberty Bonds to banks. The Supreme Court of the 
United States as well as the State Courts of last resort 
again affirmed this rule. 

This rule, of course, is bottomed upon the theory 
that the stockholder owns nothing, but a share of stock 
in the corporation. The corporation itself is a sep¬ 
arate and distinct legal entity. It, and it alone, is 
the only owner of the assets of the corporation. In 
other words, it is the sole owner, is the sole person 
entitled to control, is the sole person who has any in¬ 
terest in the trade, business or property of the cor¬ 
poration. 

It is true that the stockholder is interested and vi¬ 
tally interested in the results flowing from the corpo¬ 
rate trade, business and property, but he has no legal 
interest therein. He has no direct equitable interest 
therein. His sole interest is derived through his qwn- 
ership of stock in the corporation or through his in¬ 
terest in the corporation which in turn owns and Con¬ 
trols the business and property, the assets and the 
trade of the corporation. 

Upon dissolution of this entity, the stockholder will 
then hold a direct interest, ownership and control in 
the assets formerly owned by the corporation. When 
a dividend is declared, the stockholder becomes en- 
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titled to his pro rate portion thereof, but when these 
things occur, the interest, ownership and control in the 
stockholder is only brought about and only exists by 

virtue of the fact that the corporation has divested 

* 

itself of such interest, of such control and of such own¬ 
ership. 

If this doctrine strikes any person as being unrea¬ 
sonable, let him consider but a moment what power a 
stockholder has over any asset which stands in the 
name of a corporation. If he own 95 per cent of the 
stock and should take from the corporation one single 
asset, he would be guilty of theft or embezzlement. It 
is true that such owner of 95 per cent of the stock can 
elect a Board of Directors, who will, subject to the 
limitations in favor of a minority, which a court will 
impose, do the will of such holder of 95 per cent of the 
stock, but this control operates only upon the corpo¬ 
rate entity, a legal person in the eyes of the law, just 
as truly as a natural person is a legal person. 

The protection which a court will afford a stock¬ 
holder with reference to the assets of a corporation 
arises not out of the stockholder’s ownership of such 
assets, but out of the stockholder’s ownership of an 
interest in the owner of the assets. The court in grant¬ 
ing relief operates upon this legal corporate entity and 
thus affords the necessary protection. 

As stated by the United States Supreme Court in the 
case of Des Moines National Bank vs. Fair weather, 
263 United States, 103, 68 L. Ed. 191, decided Novem¬ 
ber 12, 1923: 

“The next contention—that the statute subjects 
securities of the United States to taxation con¬ 
trary to exempting laws of the United States, in 
that it requires that the assessment be based on 
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the aggregate of the capital, surplus, and undi¬ 
vided earnings, without any deduction or allow¬ 
ance on account of the investment in such securi¬ 
ties—confuses the shares which are the property 
of the stockholders, with the corporate assets, 
which are the property of the bank. It is quite 
true that the states may not tax such securities, 
but equally true that they may tax the shares in 
a corporation to their owners, the stockholders, 
although the corporate assets consist largely of 
such securities, and that in assessing the shares 
it is not necessarv to deduct what is invested in 
the securities. The difference turns on the dis¬ 
tinction between the corporate assets and the 
shares,—the one belonging to the corporation as 
an artificial entity and the other to the stock¬ 
holders. As respects national banks, the rule is 
the same as with corporations in general. The 
subject was extensively considered by this court in 
Van Allen vs. Assessors (Churchill v. Utica), 3 
Wall, 573,19 L. Ed. 229, which involved the power 
of a state to tax stockholders in national banks 
on their shares without making any deduction on 
account of tax-exempt bonds of the United States, 
in which the capital of the banks was chiefly in¬ 
vested. In sustaining the power, the court Said, 
p. 583: 

i 

‘The tax on the shares is not a tax oh the 
capital of the bank. The corporation is the legal 
owner of all the property of the bank, real and 
personal; and within the powders conferred Upon 
it by the charter, and for the purposes (113) for 
which it w~as created, can deal with the corpo¬ 
rate property as absolutely as a private indi¬ 
vidual can deal with his own. * * * Thfe in¬ 
dividual members of the corporation are no 
doubt interested in one sense in the property of 
the corporation, as they may derive individual 
benefits from its increase, or loss from its de- 


i 
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crease; but in no legal sense are the individual 
members the owners.’ ” 

This language is followed by citations of ten or 
twelve decisions to the same effect by the United States 
Supreme Court. In fact, this distinction between the 
corporate ownership of the trade, business, property 
or assets with which the business or the company is 
conducted and the ownership of the stockholders of 
the shares of stock issued by this corporate owner has 
never been ignored by the United States Supreme 
Court and it should be noted that the Court says: 

“As respects National Banks, the rule is the 
same as with corporations in general.” 

In view of this uniform line of decisions, is it not 
inconceivable that a construction should be placed 
upon Section 331 of the Revenue Act of 1918, which 
would attempt to abolish this distinction? 

A rule laid down as frequently and as definitely 
and as clearly as this rule has been laid down by the 
highest court in the land must necessarily be read into 
any Congressional enactment of this character. 

It can safely be said that the fact that the Iowa cor¬ 
poration owned the trade, business and property with 
which it was doing business not only does not make 
such stockholders owners thereof or give them any 
interest or control therein, but this very fact of 100 
per cent ownership on the part of the corporation ab¬ 
solutely prevents the ownership of any per cent on the 
part of the stockholders. The same is true of the 
control of the assets of the business, trade or property. 
If full and unconditional ownership is vested in the 
Iowa corporation, it necessarily negatives any pos- 
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sibility of any control by anyone, except the owner. 
What is said as to ownership and control of the assets 
of the Iowa corporation is equally true of the Dela¬ 
ware corporation. 

Let this be called a literal construction. In view of 
the decisions of the United States Supreme Court; it 
is the only possible construction which can be given. 
The Statute is phrased to cover direct ownership, viz: 
a partnership, an individual or an unincorporated as¬ 
sociation where the ownership and control are direct 
and where there is no well recognized intervening legal 
entity. It cannot by its very terms effect a case of 
corporate ownership. j 

Now it is true that, if the question were one of first 
instance or if there was any real and reasonable doubt 
as to where the interest or control of such trade, busi¬ 
ness or property were vested, the effect of the adop¬ 
tion of Appellant’s contentions might "well be weighed 
by this Court and it would be proper to urge the mat¬ 
ter or public policy. But no question of first instance 
is involved. No doubtful issue is before this Court. 

The Board of Tax Appeals recognized the applica¬ 
tion of this rule so far as the use of the word “inter¬ 
est” by Section 331 is concerned and held that no in¬ 
terest as contemplated by Section 331 vested in the 
stockholders, but at the same time the Board held that 
control as used in Section 331 did vest. 

The Board has confused the control which a stock¬ 
holder has over the corporation itself and the contfol 
of the trade, business or property, which can be vested 
only in the person who is the owner of such trade, busi¬ 
ness or property, whether that person be a natural 
person or an artificial person created by law. 

It should be noted that we are not dealing with any 
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question of interest or control in the corporation, which 
in turn has the sole interest in and sole control of the 
trade, business or property. If that were the mean¬ 
ing of Section 331, it would have been very easy to 
say so. 

Complete legal ownership does not mean bare legal 
title. It means the vesting of both the equitable and 
the legal title. There remains no vestige of title, which 
can be owned by anyone else. Complete ownership 
carries with it all interest and full control. 

It may be asked why Congress used the words “in¬ 
terest or control” instead of the word “interest” 
alone. The answer is that Congress in passing Sec¬ 
tion 331 undoubtedly did (as we have repeatedly 
stated), suppose that it was making this section ap¬ 
plicable to corporations as well as individuals or part¬ 
nerships. Congress apparently intended to say inter¬ 
est or control of 50 per cent or more in the corporate 
owner of such trade, business or property. 

But as stated in Gould vs. Gould, 245 U. S. 151, stat¬ 
utes levying taxes cannot be extended by implication 
“to enlarge their operations so as to embrace matters 
not specifically pointed out.” 

The word “interest” was apparently intended to 
apply to all classes of corporate stock, whether voting 
or non-voting, while the word “control” was intended 
to apply to voting stock only,—in which latter class of 
stock, control is unquestionably vested. But again we 
ask control of what? Control of the corporation itself, 
not a distinct, separate legal entity. 

This specific taxing provision cannot by implication 
be extended to something over which the corporation 
has the sole control and of which the individual stock¬ 
holders have no control, viz: the trade, business, prop¬ 
erty or assets of the corporation. 
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We are frankly at a loss to understand why the 

Board of Tax Appeals accepted and recognized these 

* 

■well established rules of law* when applied to the word 
“interest,” but failed to do so when applied to the 
word “control.” 

The very use of a fixed percentage in the statute 
demonstrates that the Board’s conception of the mean¬ 
ing of the word “control” is unreasonable 4 n( ^ 
strained. It wmuld be more plausible to say that a 
stockholder, owning 10 per cent of the voting stock; of 
the corporation which had nothing but voting stock, 
owned a 10 per cent interest in the property of the 
corporation, than to say that he owned a 10 per cent 
control of this property. Either statement is legally 
inaccurate and both ignore the existence of the arti¬ 
ficial person which has sole control and sole owner¬ 
ship of this property. Buf the very phrase “a fixed 
percentage of interest” at least sounds more reason¬ 
able than a “fixed percentage of control” when ap¬ 
plied to any asset when all right, title and interest in, 
and full control of that asset is vested in another per¬ 
son. I 

The Supreme Court of the United States has never 
recognized the distinction which the Board of Tax Ap¬ 
peals sought to draw. As stated in the case of Des 
Moines National Bank vs. Fairweather, 263 U. S. Su¬ 
preme Court Reports on page 103 (quoted in full 
supra ): 1 

“The Corporation is the legal owner of all tbe 
property * * * and can deal with the corpo¬ 
rate property as absolutely as a private individual 
can deal with his own.” 
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If the corporation can deal with its property as abso¬ 
lutely as a private individual can with his own prop¬ 
erty, then there certainly can be no percentage of con¬ 
trol of that property, let alone over 50 per cent control, 
vested in any one except the corporation. 

CONCLUSION. 

Throughout our discussion of the word “remains” 
we have been compelled to adopt what is probably an 
erroneous legal premise, viz: that Section 331 is ap¬ 
plicable. 

In no other way could we consider the possible con¬ 
structions which might be placed upon this statute; 
but in final analysis, we must remember the true prov¬ 
ince of construction. 

In the leading case of Lake County vs. Rollins, 130 
U. S. 670; 32 L. Ed. 1060, Justice La Marr speaking 
for the courl; laid down a rule which has been quoted 
about as often as any rule of statutory construction. 
The exact language is this: 

“Where a law is expressed in plain and unam¬ 
biguous terms, whether those terms are general or 
limited, the Legislature should be intended to mean 
what they have plainly expressed and consequently 
no room is left for construction.” 

A very similar thought is expressed by Mr. Justice 
Brown speaking for the court in the case of Hamilton 
vs. Rathbone, 175 United States, 121; 44 L. Ed. 219. 

‘ ‘ The cases are so numerous in this court to the 
effect that the province of construction lies wholly 
within the domain of ambiguity that an extended 
review of them is quite unnecessary.” 
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Apply these rules to the question of ownership, in- 
terest in or control of the business, trade, property of 
the W. A. Sheaffer Pen Company, an Iowa corpora¬ 
tion, and we find that the Supreme Court of the United 
States, without one single exception, and so far as we 
have been able to discover the courts of every State 
of this Union, at least during the last half century of 
the modern development of corporation law, have held 
that no interest, no control, no title in any assets of 
corporation, including its intangibles, its going concern 
value, its good-will, its right to do business, its good 
name is vested in any one but the corporation itself. 

We have shown that there are five possible construct 
tions of Section 331 as applied to the reorganization 
of the W. A. Sheaffer Pen Company. Under four of 
these constructions, Appellant must prevail. 

An even more unique feature is that here we do noj; 
have the usual case of disputed statutory construction 
where one litigant is contending for a liberal and the 
other for a literal construction. Appellee seeks to 
avoid the uniform rule of corporate ownership of all 
corporate assets on the grounds that it is a narrow 
construction. 

At the same time Appellee is compelled to ignore 
three liberal, reasonable, natural constructions of the 
word “remains,” one of which is based on that firmly 
fixed and universally applied rule of statutory coni 
struction, that when no time is fixed the law implies a 
reasonable time, and any one of which give full force 

i 

! 

i 

! 

i* 

| 
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i 
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and effect to the legislative purpose in adopting Sec¬ 
tion 331. 

Respectfully submitted, 

Laurence Graves, 

E. H. Pollard, 

Counsel for Appellant. 

Notice is hereby given that Appellant desires to 
present an oral argument upon submission of this 
Appeal. 

Laurence Graves, 

E. H. Pollard, 

Counsel for Appellant. 
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Court of Appeals of the District of Columbia 

No. 4838. 

W. A. Scheaffer Pen Company, Appellant, I 

VS, I 

I 

Commissioner op Internal Revenue. 


1 Docket 9408. 

W. A. Sheaffer Pen Company, Fort Madison, Iowa, 

Petitioner, 

I 

v. 

Commissioner of Internal Revenue, Respondent. 

For the taxpayer: E. H. Pollard, Esq., Lawrence Graves, 
Esq. | 

For the Comm’r: M. N. Fisher, Esq. 

Docket Entries. \ , 

1925. | 

Nov. 25. Petition received & filed. 

Dec. 3. Copy of petition served on Solicitor. 

“ ,3. Notification of receipt mailed taxpayer. 

1926. _ | 

Jan. 8. Answer filed by Solicitor. 

“ 12. Copy of answer served on taxpayer. Assigned to 

Field Calendar. 

Dee. 16. Hearing date set 2-16-27. 

1927. I 
Jan. 25. Motion for continuance to 5-?-27 filed by taxpayer. 

“ i27. Granted to 5-5-27. Both sides notified. 

May 5. Hearing had before Mr. Green on merits. Motion 
to amend & stipulation of facts filed. Submit¬ 
ted. Petitioner’s brief due in 30 days. Comm’r’s 
brief due in 30 days thereafter. Reply brief due 
in 15 days. 

“ 11. Transcript of hearing 5-5-27 filed. 

“ 18. Notice re: evidence filed by taxpayer. 

“ 20. Copy of notice served on G. C. 

June 4. Brief filed by taxpayer. j. 

“ 24. Copy of brief served on G. C. 

1—4838a 
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W. A. SHEAFFER PEN CO. VS. COM. INT. REV. 


July 25. Brief filed by G. C. Copy served. 

Aug.'23. Reply brief filed by taxpayer. 

Dec. 23. Findings of fact & opinion rendered (Mr. Green). 
Judgment -will be entered for tlie respondent. 

“ 28. Order of redetermination entered. 

1928. 

June 22. Stipulation of venue filed. Court of Appeals of 
D. C. 

“ $2. Petition for review with assignments of error filed 

by taxpayer. 

“ '22. Proof of service filed. 

“ 22. Praecipe with proof of service thereon filed by tax¬ 

payer. 

Aug. 21. Motion for extension of 15 days to transmit record 
filed by taxpayer. 

“ 21. Order enlarging time to 9-5-2S for filing record 

papers entered. 

Aug. 30. Amended praecipe filed by taxpayer with proof of 
service thereon. 

Sept. 1. Consent to amended praecipe of 8-30-28 filed by 
G. C. 

“ 5. Order enlarging time to 9-20-28 for filing record 

papers entered. 

Now, September, 19, the foregoing Docket Entries 
certified from the record as a true copy. 

[Seal Board of Tax Appeals, 1924.] 

B. G. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

2 Filed Nov. 25, 1925, United States Board of Tax 

Appeals. 

Docket No. 9408. 

Appeal of W. A. Sheaffer Pex Company, of Fort 

Madison, Iowa. 

The above named Taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in the deficiency letter (IT:CR:D-60D-EFN) dated 
September 28, 1925, and as the basis of its appeal sets 
forth the following. 
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1. The Taxpayer is a Delaware Corporation wjth its 
principal office in the City of Fort Madison, Iowa. 

2. The deficiency letter, a copy of which is attached was 
mailed to the Taxpayer on September 28, 1925, and states 
a deficiency of Thirty Thousand Three Hundred and Fifty 
and 35/100 Dollars ($30,350.35). 

3. The taxes in controversy are profits taxes for the 
period of January 8,1918, to December 31,1918, and for the 
calendar year 1919 and are more than $10,000.00 tlo-wit: 
approximately $30,000.00. 

4. The determination of tax contained in the said defici¬ 
ency letter is based upon the following errors: 

1. The Commissioner has refused to permit the assets 
transferred pursuant to a resolution passed on January 14, 
1918, to Taxpayer, the W. A. Sheaffer Pen Company, 
3 a Delaware Corporation, from W. A. Sheaffer Pen 
Company, an Iowa Corporation, (by virtue of a re¬ 
organization of said Iowa Corporation which said Dela¬ 
ware Corporation was formed to take over the assets and 
business of said Iowa Corporation and said Iowa Corpora¬ 
tion was later dissolved), to be valued at the fair market 
value on January, 1918 of said assets, (subject to the lim¬ 
itation in the valuation of intangible property), for pur¬ 
poses of determining the invested capital of Taxpayer and 
the resultant excess profits credit and tax and war profits 
credit and tax for the period from January 8, 1918, to De¬ 
cember 31, 1918, and for purposes of determining the in¬ 
vested capital of Taxpayer and the resultant excess pro¬ 
fits credit and tax for the calendar year 1919, on the ground, 
that after said reorganization an interest or control of 
50% or greater in such reorganized business remained in 
the previous owners, viz: the stockholders in the Iowa Cor¬ 
poration and that the said assets thus acquired from the 
Iowa Corporation should be valued at the cost price to 
the Iowa Corporation. The Commissioner erred in assum¬ 
ing and holding that such an interest or control of 50% 
or greater remained in the stockholders of the Iowa Corpo¬ 
ration after said reorganization and in valuing the assets 
thus acquired at the cost thereof to the Delaware Corpora¬ 
tion. 

5. The facts upon which the Taxpayer relies as the basis 
for its appeal are as follows: 
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In the Fall of 1917 it was found by the IV. A. Sheaffer 
Pen Company, an Iowa Corporation that its volume of 
business as well as the cost of material and labor in its 
manufacturing was increasing so rapidly as to require 
large additional amounts of capital and it was fur- 

4 ther determined by the stockholders of the Corpora¬ 
tion that the additional capital could not be raised 

by borrowing both because of the limitations on the amount 
of the Corporation’s indebtedness in its Articles of Incorpo¬ 
ration and because the amount of additional capital which 
the Corporation wished to raise was so large in comparison 
with the valuation of the Corporation’s assets and it -was 
finally decided that the additional capital could only be 
raised by a complete reorganization whereby a new Corpo¬ 
ration would be formed with a large increase in the author¬ 
ized capital stock and the needed capital would be acquired 
by sales of Treasury stock in the newly formed corpora¬ 
tion. It was further decided to sell sufficient stock so that 
the total outstanding stock would be approximately $1,000,- 
000 . 00 . 

Some of the stockholders were opposed to this plan and 
insisted that they be permitted to sell part or all of their 
stock because they knew that the proposed sale of Treasury 
stock in the new corporation would divest the stockholders 
in the Iowa Corporation of control of the new Corporation 
and, since the Articles of Incorporation of the Iowa Com¬ 
pany did not permit the dissolution thereof without the 
unanimous vote of all the common stock outstanding it was 
necessary to satisfy these dissenting stockholders. A writ¬ 
ten agreement was therefore prepared to be executd, after 
the formation of the new Corporation, by the Iowa Corpo¬ 
ration and by the new Corporation and by a committee act¬ 
ing on behalf of the stockholders of the Iowa Corporation— 
which agreement provided that each stockholder of the 
Iowa Corporation should receive tw r o shares of 

5 common stock of a par value of $100 per share in the 
new Corporation for each share of common stock 

of a par value of $100 per share held in the Iowa Corpora¬ 
tion and which agreement further provided that after the 
new Corporation had first sold $200,000 of Treasury stock 
to secure additional capital which was needed at once, it 
would next sell all stock left with it by the stockholders 
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in the Iowa Corporation and which stock had been acquired 
by virtue of this transfer for ninety cents on the dollar— 
the 10% to take care of the expenses of sale. 

The valuation of the assets of the Iowa Corporation was 
secured showing that the market value of said assets ex¬ 
ceeded the cost price thereof to the Iowa Corporation by the 
following amounts: 


Good Will .$224,000.00 

Buildings . 87.j054.04 

Tools & Machinery. 5,060.91 

Furniture & Fixtures . 1^145.43 

Pen Show Cases in Dealer’s Hands. 538.39 

Patents, Leases, Etc. 128j574.27 

I 

Total Excess of Market Value Over 
Cost Price of Assets. $446j373.04 


The fair market value of these assets in Januaryj 1918, 
has at no time been questioned. 

On December 15, 1917, a resolution was unanimously 
passed by all the voting stock, viz: common stock outstand¬ 
ing in the Iowa Corporation reciting the necessity of rais¬ 
ing additional capital through the formation of a Delaware 
Corporation and the sale of Treasury stock in this Dela¬ 
ware Corporation and authorizing the officers and directors 
to transfer all of the assets and liabilities of the Iowa Cor¬ 
poration to the Delaware Corporation, upon feceipt 
6 of two shares of common stock in the Delaware Cor¬ 
poration for each share of comomn stock in the Iowa 
Corporation and one share of preferred stock in the Dela¬ 
ware Corporation for each share of preferred stock in the 


Iowa Corporation. j 

The Delaware Corporation, (the Taxpayer in the present 
appeal) was duly organized in January, 1918. On January 
14, 1918, its Board of Directors accepted the proposition 
submitted by the Iowa Corporation and authorized the pur¬ 
chase of all of the assets of the Iowa Corporation on the 
basis above outlined. On the same day, the above described 
written agreement for the sale of all stock in the Delaware 
Corporation acquired by its stockholders in the Iowa Cor- 
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in the Delaware Corporation thus acquired was executed 
by a committee which had been selected by the stockholders 
of the Iowa Corporation and said agreement was also exe¬ 
cuted on the same dav, viz: January 14, 1918, by the Iowa 
Corporation and the Delaware Corporation. 

In order to reduce the expense of selling this Treasury 
stock and to secure dealer co-operation, the sale of the ma¬ 
jority of the new Treasury stock was made through the 
Taxpayer’s merchandise sales organization and through 
its regularly employed traveling salesmen to Taxpayer’s 
retail dealers. The selling expenses did not exceed 10% 
of the par value of the Treasury stock thus sold. This 
10% limitation on selling expenses had been imposed in the 
resolution of the Iowa stockholders heretofore referred to 
passed on December 15,1917. 

The stock selling campaign was started at once 
7 and was carried out as planned during the years of 
1918 and 1919. 

The $200,000 of Treasury stock specified in the agree¬ 
ment of January 4,1918, were not sold until sometime after 
August 29, 1918. 

On April 30, 1918, the former preferred and common 
stockholders of the Iowa Corporation held only 3,448 shares 
of the common stock in the Delaware Corporation out of 
a total of 6,946 shares of such common stock outstanding. 
The common stock is the only voting stock in the Delaware 
Corporation. At no time from April 30, 1918, to the 
present time have the former preferred and common stock¬ 
holders of the Iowa Corporation held as much as 50% of 
the outstanding common stock in the Delaware Corpora¬ 
tion. 

On August 29, 1918, the total preferred and common 
stock outstanding in the Delaware Corporation was 8,032 
shares of which amount the preferred and common stock¬ 
holders in the Iowa Corporation only held 3,929 shares or 
less than 50% of the total preferred and common stock 
outstanding in the Delaware Corporation. At no time from 
August 29, 1918, to the present time have the former hold¬ 
ers of preferred and common stock in the Iowa Corporation 
held 50% or more of the total outstanding preferred and 
common stock in the Delaware Corporation. 
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The former preferred and common stockholders i in the 
Iowa Corporation held the following percentages of the 
outstanding common stock in the Delaware Corporation on 
the following dates, to-wit: 

On December 31, 1918, less than 40%. j 

On December 31,1919, less than 40%. 

On December 31, 1920, less than 39%. 

On December 31,1921, less than 27%. j 

On December 31,1922, less than 37%. j 

On December 31, 1923, less than 41%. 

8 The former preferred and common stockholders 
in the Iowa Corporation held the following percent¬ 
ages of the outstanding preferred and comon stock in the 
Delaware Corporation on the following dates, to-wit ! : 

On December 31,1918, less than 43%. 

On December 31,1919, less than 43%. 

On December 31,1920, less than 36%. j 

On December 31,1921, less than 33.2%. ! 

On December 31,1922, less than 32.6%. 

On December 31, 1923, less than 36.5%. 

The assets hereinbefore described had a fair market 
value in January, 1918, in excess of the cost thereof to the 
Iowa Corporation. That said excess in valuation Was in 
the amounts hereinbefore specified for each class of asset 
and the total thereof was the sum of $446,337.04. That said 
amount, (subject to the limitations on intangibles) 'was not 
included by the Commissioner in the computation of Tax¬ 
payer’s invested capital for the period from January 8, 
1918, to December 31, 1918 and for the calendar year 1919. 

6. The taxpayer in support of its appeal relies upon the 
following propositions of law. 

1. The reorganization in question was not completed by 
the transfer of the assets of the Iowa Corporation to the 
Delaware Corporation. 

2. The reorganization was not completed until the agree¬ 
ment of January 14, 1918, had been carried out—which 
agreement provided for the sale of that part of the common 
stock in the Delaware Corporation acquired in the reor¬ 
ganization by those former Iowa stockholders who 

9 desired to dispose of part or all of their stock in the 
Delaware Corporation. 
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3. This agreement of January 14,1918, was "binding upon 
the Iowa Corporation and upon the Delaware Corporation 
iand was executed contemporaneously with the resolution 
by the Board of Directors of the Delaware Corporation 
which authorized the purchase of the assets of the Io-wa Cor¬ 
poration. The acquisition of the assets of the Iowa Cor¬ 
poration could not have been consummated without this 
agreement,—which agreement became an essential and in¬ 
tegral part of the reorganization plan. 

4. An interest or control of 50% or greater in the Dela¬ 
ware Corporation did not remain in any of the previous 
owners by the time the $200,000.00 of Treasury stock had 
been sold or at the time the agreement of January 14, 1918, 
had been fulfilled. 

5. The reorganization was not completed until the plans 
of the reorganization for the raising of the additional capi¬ 
tal had been caried out. 

6. Even if it could be said that the reorganization was 
completed in January, 1918, the Revenue Act and Regula¬ 
tions applicable use the word “ remains and, since no 
time limit is fixed, the law implies that the 50% interest or 
control need only be lost within a reasonable time. 

7. Under the circumstances of this case whereby the 
stockholders sold at a cost not exceeding 10% of the par 
value through the Taxpayer’s merchandise sales organiza¬ 
tion and to taxpayer’s dealers, such interest or con- 

10 trol did not remain in the former owners for an un¬ 
reasonable length of time. 

8. The term reorganization has no very definite 
meaning in the law of corporations. It must depend upon 
the intention of the parties. 

9. The intention of the parties to this reorganization is 
evidenced by the resolutions of the new and old organiza¬ 
tions, by the agreement of January 14, 1918, and by the 
subsequent sales of stock during 1918 and 1919. 

10. When a 50% control or interest is actually and in 
good faith surrendered as a part of a general reorganiza¬ 
tion plan, the exact length of time necessary to complete 
that plan should be immaterial at least so long as the time 
elapsing is not unreasonable under the circumstances of the 
case. 

11. If Congress had intended to apply the test of the 50% 
control or interest immediately after a transfer of assets 
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from one corporation to another, but before the othef steps 
in that reorganization had been taken, it would have been 
very easy to say so. 

12. The record of the stockholdings of the former Iowa 
stockholders in the Delaware Corporation from the time of 
the formation of the Delaware Corporation to the present 
date proves the good faith of the former owners in carry¬ 
ing out the plans for the surrender of the 50% control or 
interest in the new corporation. 

13. The sales of Treasury stock in the Delaware Corpora¬ 
tion with the anticipated and unavoidable loss of 

11 the 50% control and interest in the new corporation 
were the sole purposes of the reorganization. 

14. These sales of this Treasury stock were carried out 
in accordance with the plan mapped out in advance of the 
transfer of the assets of the Iowa Corporation. 

15. The word “remains” must be given a reasonable and 
natural construction. 

16. A construction which refuses to allow a reasonable 
time for stock sales and to carry out the other steps iof the 
reorganization after the transfer of the corporate assets 
would prevent any reorganization of this character being 
made under the 50% Congressional limitation unless more 
than 50% of the stock in the new corporation had beep sub¬ 
scribed before the transfer of the corporate assets and 
unless the issuance of such a percentage of the stock in the 
new corporation were made contemporaneously with the 
transfer of the assets and without even one day’s delay 
after the transfer of the assets. 

17. It would have been impossible to sell stock in the 
newly formed corporation until after it had acquired the 
assets of the Iowa Corporation. 

Wherefore the Taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

E. H. POLLARD, 

Attorney for Taxpayer, 

c/o Southern Building, 

Fort Madison, Jowa. 
LAURENCE GRAVES, 

Attorney for Taxpayer, 

c/o Southern Building, 

Washington, D. C. 

2—4838# 
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12 State of Iowa, 

County of Lee, ss: 

W. A. Sheaffer being duly sworn says that he is the Presi- 
den of the W. A. Sheaffer Pen Company, the Taxpayer 
named in the foregoing petition, and as such President is 
duly authorized to verify tire foregoing petition; that he 
has read the said petition, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true except such facts as are stated to be upon in¬ 
formation and belief, and those facts he believes to be true. 

W. A. SHEAFFER. 

Sworn to before me this 12th day of November, 1925. 
[notary seal.] G. A. BECK, 

Notary Public in and for Lee County Iowa. 

My commission expires July 4, 1927. 

13 Form NP-2. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address reply to Commissioner of Internal Revenue and 
refer to IT: CR:D-60D. EFX. 

W. A. Sheaffer Pen Company, Sep. 28, 1925. 

Fort Madison, Iowa. 

Sirs: 

An examination of your income tax return and of your 
books of account and record, together with the information 
heretofore submitted, for the period ended December 31, 
1918, and the year 1919 has been made resulting in a defi¬ 
ciency in tax amounting to $30,350.35 as shown in detail in 
the attached statement and accompanying Schedules 1 to 
13 inclusive. 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days from the 
date of mailing of this letter within which to file an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part of the correctness of this determination. 
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Where a taxpayer has been given an opportunity to 
appeal to the United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has appealed 
and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in re¬ 
spect of any part of the deficiency will be entertained: 

If you ac(fhiesce in this determination and do not desire 
to file an appeal, you are requested to sign the enclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internal Revenue, 
Washington, D. C., for the attention of It: CR :D-60D-EFN. 
In the event that you acquiesce in a part of the determina¬ 
tion the agreement should be executed with respect to the 


items agreed to. 


Respectfully, 


D. H. BLAIR, | 
Commissioner, 
By J. G. BRIGHT, 
Depty Commissioner. 


Inclosures: Statements, Agreement Form A, Schedules 
1 to 13 Inc. 

Form 7861, Aug. 1924. j 

2-13281, Government Printing Office. 


14 IT:CR:D:60D. 

EFN. 

Statement of Returns Examined and Reuniting Tax Liability. 

Returns Examined. 


Company. Period. Form. 

W. A. Shaeffer Pen Company, Jan. $ to Dec. 31, 1918-1120 j 

Fort Madison, Iowa Year 1919.1120 Consol. 

Kraker Pen Company, Year 191S.1120 j 

Kansas City, Missouri Year 1919.1120 

i 

Tax Liability. 

Company. Year. Additional! Tax. 

W. A. Sheaffer Pen Company 191S.$11,801,163 

1919. 18,545.72 

Kraker Pen Company 1918. None.; 

1919. None.; 


Total .$30,350.35 

I 
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The statements made at conference held in this office on 
July 24, 1925, the information subsequently submitted to¬ 
gether with the evidence previously filed with the Bureau 
have been carefully considered and your tax liability has 
been redetermined in accordance therewith, resulting in the 
above stated deficiency in the amount of tax assessed. The 
changes made in your tax liability are fully explained in 
the attached Schedules 1 to 13 inclusive. 

The Bureau is unable to change its previous decision re¬ 
lative to the exclusion from invested capital of the appre¬ 
ciated values of the assets taken over and the item of “Good 
Will,” inasmuch as the reorganization comes clearly within 
the scope of Section 331 of the Revenue Act of 1918. Care¬ 
ful consideration has been given to your contentions, which 
are: 

15 1. That the reorganization was not completed upon 

the organization of the Delaware Corporation and 
the taking over of the assets and business organization of 
the Iowa Corporation on January 8, 1918. 

2. That it was the intent of the owners of the Iowa Cor¬ 
poration to divest themselves of such ownership and con¬ 
trol in the Delaware Corporation by holding less than 50% 
of the capital stock therein after the completion of the 
stockselling campaign. 

3. That such intention was carried out as shown by the 
stock records of your corporation. 

In answer to the foregoing you are advised that the Bu¬ 
reau has consistently held, that for the purpose of deter¬ 
mining the tax liability of a corporation its organization 
is completed when it becomes a corporation in fact. On 
January 8, 1918, your corporation was completely organ¬ 
ized, it received the assets and took over the business or¬ 
ganization of the Iowa Corporation. Your corporation has 
consistently claimed all the rights and benefits to which it 
is entitled as the owner of the assets formerly held by 
the Iowa Corporation and has computed its allowable de¬ 
ductions under the law as beginning with January S', 1918. 
The facts clearly show that on January 8, 1918, and for 
some time thereafter, considerable over 50 per cent of your 
outstanding capital stock was held by the same persons who 
were the owners of the Iowa Corporation. 
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The statute and regulations made no provision wlkerehy 
administrative officers may give consideration to the inten¬ 
tion of organizers of a new corporation. 

Your contention that the intention of the organizers of 
your corporation should be considered, because the records 
of the outstanding capital stock in subsequent years proved 
conclusively the good faith of their intention, is without 
force, when it is considered that although about 60 per cent 
of the stock is held by what is commonly known as outsiders, 
the practical control has remained in the same persons who 
owned the Iowa Corporation. 

In your communication dated August 15, 1925, for the 
first time the question is raised at to the correct value to 
be assigned, in computation of consolidated invested capital, 
to the assets of the Kraker Pen Company. Your letter in¬ 
dicates that the assets should be valued for invested capi¬ 
tal purposes at $57,558.57, instead of $44,873.34 as valued 
by the Bureau. Your contention appears to be based upon 
the values appearing on the books of the Kraker Pen Com¬ 
pany, and no allowance is made by you for treasury stock 
and accrued depreciation from 1914 to June 18, 1918 in¬ 
clusive. 

16 The Bureau has computed the value in accordance 
with Articles 867 and 868 Regulations 45. The valua¬ 
tion is shown in Bureau letter dated October 9, 1924, sched¬ 
ule 5, examination discloses the following: 

Cash paid for 166 shares of Kraker Pen Com¬ 
pany stock .$ 2,490 00 

224 Y> shares of W. A. Sheaffer Pen Company’s 
stock issued for 300 shares of Kraker Pen 

Company Stock . 22,450.00 

Minority: 23 x /2 shares of Kraker Pen Company 

stock . 2,350.00 

Subscription payments to Kraker Pen Company 
for which stock was not issued. 17,o83 34 

Total.$44,873.34 

It is to be noted that the Bureau has treated the minority 
stock as worth par although the stock possessed no such 
value. The stock of the W. A. Sheaffer Pen Company has 
been considered at a value of $100.00 per share, although 
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the evidence before the Bureau would indicate the cash 
value per share to be less at the time of the transaction. 

It is noted that waivers for the year 191S and 1919 are 
on file. 

17 W. A. Sheaffer Pen Company. Period Ended 

December 31,1918. 

Schedule 1. 

Consolidated Net Income, January 8 to December 31, 1918. 


Net income as shown in Bureau letter dated 

April 8, 1925 (Schedule 5) . $117,255.79 

Adjustments: 

Add: (a) Depreciation adjustment of 
show cases .•.. 581.36 


$117,837.15 

Deduct: (b) Depreciation adjustment 
of Patents . 1,332.50 


Consolidated net income for excess 
profits purposes . $116,504.65 


Schedule 2. 

Explanation of Items Changed. 

{a) Depreciation adjustment of Show Cases $581.36 

The following statement shows the correct computation 
of depreciation sustained on Show Cases during the period 
from January 8, 1918, to December 31, 1918 and the neces¬ 
sary adjustment as shown thereby: 


Cost as shown by your books on January 8, 

1918 . $38,117.72 

Cost as shown by your books on December 
31, 1918 . 55,408.67 


Average cost for the period. $46,763.20 










W. A. SHEAFPEK PEN CO. VS. COM. INT. KEV, 


15 


18 Depreciation sustained during period 

at annual rate of 20% . $9,173 28 

Depreciation allowed by Revenue 

Agent. $8,669.99 

Additional allowance in Bureau j 

Letter dated October 9, 1924. . 1,084.65 

- 9,754.64 


Difference restored to income. ! $581.36 

i 

( b ) Depreciation adjustment of Patents ... $1,332.50 

i 


Depreciation of Patents has been adjusted as follows: 

j 

Cost of Patents to be depreciated. $13:5,500.00 


Depreciation, at annual rate of 7% for pe¬ 
riod equals . $9,303.10 


Previously allowed by Revenue 

Agent. $398.44 j 

Additional allowance Bureau let- i. 

ter October 9, 1924 . 6,200.00 

Additional allowance Bureau let¬ 
ter April 8, 1925 . 1,372.16 | 

- 7,970.60 


Difference additional deduction al¬ 
lowed . $1,332.50 

Schedule 3. 

Invested Capital. \ 

Invested capital as shown in Bureau letter 
dated April 8, 1925 . $490,359.94 

As corrected No adjustment required. 

19 Schedule 4. 


Proof of Invested Capital. 

Capital Stock . 

Surplus . 


j 

$278,600.00 

(2,486.51) 

! 


Total, corrected balance sheet begin¬ 
ning of year . 



$276,113.49 
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Additions: 

Additional Capital Stock sold (pro¬ 
rated) . $225,769.55 

Affiliation: Ivraker Pen Company from 

June 19, 1918 . 24,567.53 


Total . $526,450.57 

Reductions: 

Income tax 1/31/17 unpaid 

balance . $642.55 

Kraker Pen Company 1917 

tax . 17.35 

Income tax 1/8/18 prorated 3,445 31 
Dividends 1/20/18 prorated 910 92 
Inadmissible deduction .... 20,297.36 


Total (deduct from above) .... 25,313.49 


Balance . $501,137.08 

Invested capital for period of 11 23/31 
months as shown on Schedule 3 . $490,359.94 


Schedule 5. 

Computation of Excess-profits and War-profits Credits. 

Consolidated net income taxable year 

(Schedule 1) . $116,504 65 

Consolidated invested capital taxable year 

(Schedule 3) . $490,359 94 


20 Excess-profits Credit. 

8% of invested capital for taxable year. . 
Exemption ($3,000.00 x 11 23/31] 


12 


$39,228.80 
2,935.48 


Excess-profits credit 


$42,164.28 
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War-profits Credit. 


10% of invested capital for taxable year.. $49,035.99 

Exemption ($3,000.00 x 11 23/311 

- [ ., 2^935.48 

12 -- 

War-profits credit . $51,971.47 


Schedule 6. 

Computation of Total Tax (1918). 

j 

Excess-profits tax. Income. Tax. 

Net income for taxable year... $116,504.65 
Less Excess-profits credit . . . 42,164.28 


Balance. $74,340.37 

Taxable at 30% . 55,907.71 $16j772.31 

Taxable at 65% . 18,432.66 li;981.23 


$74,340.37 $28*753.54 


War-profits Tax: 

Net income for taxable year. . . $116,504.65 
Less war-profits credit. 51,971.47 


Taxable at 80% . $64,533.18 

Less excess-profits tax. 


$51*626.54 
28,753.54 


War-profits tax . $22*873.00 

Total excess-profits and war-profits 
tax . $5lj626.54 

I 


3—483 8a 
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21 Brought Forward . $51,626.54 

Income tax. Income. Tax. 


Net income for taxable year. .. $116,504.65 
Less: 

War-profits and 
excess-profits 

tax.$51,626.54 

Exemption .... 2,000.00 

- 53,626.54 


Taxable at 12% . $62,878.11 7,545.37 


Total war-profits, excess-profits and 


income taxes . $59,171.91 

Previously assessed . 47,367.28 

Additional tax to be assessed. $11,804.63 


Schedule 7. 

Consolidated Net Income 1919. 

Net income as shown in Bureau letter dated 

April 8,1925 . $245,103.20 

Deduct: 

(a) Depreciation adjustments $2,503.02 
(5) Advertising Material ... 1,583.47 

\c) Stationery and Supplies 1,528.09 


Total. 5,614.58 

Consolidated net income for excess 
profits tax purposes. $239,488.62 


22 W. A. Sheaffer Pen Company. Period Ended 

December 31,1919. 

Schedule 8. 

Explanation of Items Changed. 

(a) Depreciation Adjustments . $2,503.02 

Upon the statements contained in your protest dated June 
5, 1925, and agreement reached in conference held at this 
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office on July 24, 1925, adjustments have been made in de¬ 
duction from income on account of depreciation as shown 
by the following: 

| 

Show Cases: 

Average cost for year to be depreciated $63*826.26 
Depreciation sustained at 

the rate of 20% . $12,765.25 

Depreciation previously al- 
allowed . 11,776.64 j 

Difference, additional allowance 988.51 

Patents: 

Depreciation sustained j 

($135,500.00x7%) . $9,485.00 j 

Depreciation previously al¬ 
lowed . 7,970.59 


Difference, additional allowance 1|514.41 

i _ 

Total additional allowance. $2|503.02 


(5) and (c). These items are claimed by you to| repre¬ 
sent loss of useful value sustained on Advertising Material, 
stationery and supplies of the Kraker Pen Company. Upon 
the evidence submitted and explanations made at confer¬ 
ence, the loss has been allowed as a deduction from gross 
income. 

Year Ended December 31, 1919. I 

i 

Schedule 9. 

Consolidated Invested Capital, 1919. 

As shown in Bureau letter dated April 8, 


1925 . $816*868.63 

As corrected . 816^376.33 

Net decrease as explained below. $492.30 

i 
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23 Increases: (a) Adjustment of 1918 tax 

proration . $261.56 

Decreases: 

(b) Depreciation for 1918 ad¬ 

justed . $751.14 

( c ) Inadmissible deduction ad¬ 

justed . 2.72 


Total decrease. 753.86 


Net decrease as above. $492.30 


Schedule 10. 

Explanation of Items Changed. 


(a) Adjustment of 1918 tax proration . . . $261.56 

Total tax for 1918 as adjusted (Schedule 6) $59,171.91 


Deduction ($59,171.91 x .4226) equals. 25,006.05 

Amount deducted in Bureau letter dated 
April 8, 1925 . 25,267.61 


Difference restored to invested cap¬ 
ital . $261.56 

( b ) Depreciation for 1918 adjusted . $751.14 


Depreciation deduction for the period ended December 
31, 1918, has been adjusted in the following amounts as 
shown by Schedule 2 hereof: 

Item (b) Schedule 2, additional deduction 


allowed . $1,332.50 

Item (a) Schedule 2, previous allowance re¬ 
duced . 581.36 


Difference, net additional allowance.. $751.14 
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i 


The net additional deduction operates as a decrease of 


invested capital. 

24 (c) Inadmissible deduction adjusted 


$2.72 

Computation of inadmissible deduction: 
Total assets December 31, 1919 as ad¬ 
justed . 

Total assets December 31, 1919 as ad¬ 
justed . 

i 

$791,050.53 

1,257,233.06 

Total . 

Average total assets for year. 

Average total inadmissible assets for year 
Percentage of inadmissible to total assets 

$2,04i 

$1,02; 

3,283.59 
1,141.80 
L,150.00 
.1123% 

Invested capital before inadmissible deduc¬ 
tion . 

$8lf,294.15 

Deduction ($817,294.15 x .001123) equals.. 
Amount deducted in Bureau letter dated 
April 8, 1925 . 


917.82 

915.10 

Difference, additional deduction .... 


1 $2.72 


The above computation has been made in accordance with 
Articles 852 and 868, Regulation 45. j 


Schedule 11. 

Proof of Invested Capital. 


Capital Stock. 

$682; 

233.34 

Surplus . 

75] 

671.83 

Reserves For Fiscal Agency Expenses . .. 

7]694.15 

i 

Total, corrected balance sheet begin- 



ning of year. 

$765,599.32 

Additions: 



Additional capital stock sold. 

139,831.57 

Overpayment of tax for year ended Jan- 



uary 31, 1917 . 


438.49 

Total . 

$905,869.38 
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25 Brought Forward 


$905,869.38 


Reductions: 

Additional depreciation De¬ 
cember 31,1918. $12,390 11 

Additional income taxes 

January 8, 1918 . 1,813.11 

Additional tax Kraker Pen 

Company 1917. 31.05 

Dividends paid prorated.. 49,334.91 
Income tax December 31, 

1918 prorated . 25,006.05 

Inadmissible deduction . . . 917.82 


Total (deduct from above) .... 89,493.05 


As shown on Schedule No. 9 . $816,376.33 


Schedule 12. 

Computation of Excess-profits Credit. 


Consolidated net income taxable year 

(Schedule 7) . $239,488.62 

Consolidated Invested capital taxable year 
(Schedule 9) . :. $816,376.33 


Excess-profits Credit. 

8% of invested capital for taxable year.. . $65,310.11 

Exemption . 3,000.00 


Excess-profits credit . $68,310.11 


26 Schedule 13. 

Computation of Total Tax (1919). 

Excess-profits tax. Income Tax. 

Net income for taxable year. . . $239,488.62 
Less Excess-profits credit. 68,310.11 


$171,178.51 


Balance 
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Excess-profits tax. 

Taxable at 20% ... 
Taxable at 40% ... 


Income Tax. 

$94,965.16 $18,993.03 

76,213.35 30,485.34 


$171,178.51 $49,478.37 

Income Tax: 

Net income for taxable year . . $239,488.62 i 

Less: 

Excess <- profits 

tax . $49,478.37 

Exemption . . . 2,000.00 

- 51,478.37 

Taxable at 10%. $188,010.25 18,801.03 


Total, excess-profits and income taxes 
Previously assessed . 


$68;279.40 
49;733.68 


Additional tax to be assessed. $18,545.72 

Now, September 19, 1928, the foregoing Petition certified 
from the record as a true copy. I 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

I 

27 Filed Jan. 8, 1926, United States Board of Tax: 

I 

Appeals. 

I 

United States Board of Tax Appeals. 

Docket No. 9408. 

Appeal of W. A. Sheaffer Pen Company, Fort Madison, 

Iowa. 

i 

Answer. 

The Commissioner of Internal Revenue, by his attorney, 
A. W. Gregg, Solicitor of Internal Revenue, for answer to 
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the petition of the above-named taxpayer, admits and denies 
as follows: 

(1) Admits the allegations contained in paragraphs 1, 2 
and 3 of the petition. 

(2) Denies that any error was made in the determination 
of the deficiency in tax set out in the letter of September 

28, 1925. 

(3) Admits that a written agreement was prepared to be 
executed after the formation of the new corporation, by the 
Iowa corporation, the new corporation and a committee act¬ 
ing for the stockholders of the Iowa corporation which 
agreement provided that the stockholders of the Iowa cor¬ 
poration should receive stock of the Delaware corporation 
on the basis of two shares of new common stock for one 
share of old common stock and one share of new preferred 
stock for one share of old preferred stock; but denies that 
under the agreement the stock of the Delaware corporation 
so received by the old stockholders must be sold either in 
whole or in part by the Delaware corporation. 

(4) Denies that the value of the assets of the Iowa cor¬ 
poration which passed to the Delaware corporation ex¬ 
ceeded the cost by the sum alleged on page 4 of the petition 
and further denies that the fair market value of these as¬ 
sets was ever an issue before the Bureau of Internal Rev¬ 
enue. 

(5) For lack of information denies the allegations 
28 appearing on pages 4 and 5 of the petition with re¬ 
spect to resolutions adopted by the stockholders of 
the Iowa corporation on December 15, 1917. 

(6) Admits that the Delaware corporation was organized 
in January 1918 and that on January 14, 1918 it took over 
the assets and liabilities of the Iowa corporation; but denies 
that the basis of the purchase was as alleged in the petition. 

(7) Admits that on January 14,1918 the agreement here¬ 
inbefore mentioned by the two corporations and a committee 
representing the stockholders of the Iowa corporation was 
executed. 

(8) Is not informed and, therefore, denies all of the alle¬ 
gations with respect to the methods by which the sale of 
stock of the new corporation was affected. 

(9) Admits that the $200,000 of Treasury stock men¬ 
tioned in the agreement was not sold until after August 

29, 1918. 
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(10) Denies that on and after April 30, 1918 the former 
stockholders of the Iowa corporation ceased to own 50 
per centum or more of the common stock of the Delaware 
corporation. 

(11) Denies that on and after August 29,1918 the former 
preferred and common stock holders of the Iowa corpora¬ 
tion ceased to own 50 per centum of more of the preferred 
and common stock of the Delaware corporation. 

(12) Admits that the Commissioner in the computation 
of the taxpayer’s invested capital for the period January 
8,1918 to December 31,1918 and for the calendar year 1919 
did not include in invested capital any of the alleged|excess 
of market value of the assets transferred over their cost. 

(13) Denies, generally and specifically, each and every 
allegation in the taxpayer’s petition contained not herein¬ 
before admitted, qualified or denied. 

I 

29 Proposition of Law. {[ t 

| 

Under the provisions of Section 331 of the RevenuejAct of 
1918 the value of the assets received by the appellant tax¬ 
payer from the Iowa corporation, for the purpose of de¬ 
termining the taxpayer’s invested capital, is limited to 
the value that would have been allowed for such assets in 
computing the invested capital of the previous owner, the 
Iowa corporation. 

"Wherefore, it is prayed that the taxpayer’s appeal may 
be denied. 

[Seal U. S. Board of Tax Appeals, 1924.] j 

Solicitor of Internal Revenue j 
Attorney for Commissioner of Internal Revenue. 

Of counsel: 

M. N. FISHER, | 

Special Attorney, Bureau of Internal Revenue. 

Now, September 19, 1928, the foregoing Answer cei’ti- 
fied from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


4—4838a 
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30 A true copy. Teste: 

B. D. GAMBLE, 

Cleric U. S. Board of Tax Appeals. 

M. T. 0. 

United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pex Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated December 23, 1927. 

Where all of the stockholders of a corporation acquire 
all of the stock of a new corporation and immediately there¬ 
after all of the assets and business of the old are transferred 
to the new and the stockholders of the old corporation re¬ 
main in control of the stock of the new for a considerable 
time thereafter, Held that the transaction is a reorganiza¬ 
tion within the provisions of section 331 of the Revenue 
Act of 1918 and that the invested capital of the new corpora¬ 
tion should be computed in accordance therewith. 

E. II. Pollard , Esq., and Laurence Graves, Esq., for the 
petitioner. 

M. N. Fisher, Esq., for the respondent. 


In this proceeding the petitioner seeks a redetermination 
of its income and profits tax liability for the period from 
January 8,1918, to December 31,1918, and for the calendar 
year 1919, for which the respondent has determined defi¬ 
ciencies in the amounts of $11,804.63 and $18,545.72, respec¬ 
tively. The petition alleges that the respondent erred in 
applying the provisions of section 331 of the Revenue Act 
of 1918 to determine its invested capital. If the provisions 
of said section are not applicable, it further alleges 
31 that it is entitled to include in invested capital the 
value of good will acquired from the predecessor cor¬ 
poration. 
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Findings of Fact. 


The petitioner, W. A. Sheaffer Pen Company, is a cor¬ 
poration organized under the laws of the State of Dela¬ 
ware with its principal office at Fort Madison, Iowa, where 
it is engaged in the manufacture and sale of fountain pens. 

W. A. Sheaffer is the inventor of a fountain penl On 
April 11, 1913, the W. A. Shaeffer Pen Company, herein¬ 
after called the Iowa corporation, was organized under the 
laws of the State of Iowa. The Iowa corporation became 
the owner of the Sheaffer patents and successfully manu¬ 
factured and sold fountain pens. Its business prospered 
and from time to time its capital was increased, so tljat by 
1917 there were outstanding 2,239 shares of common stock, 
par value $100 each, and also 546 shares of non-voting pre¬ 
ferred stock of $100 par value. At the end of 1917 the pros¬ 
pects for the Iowa corporation were much better than they 
had been before, due partly to the fact that through suc¬ 
cessful litigation they had been able to establish the 
validity of their patents, and to the improvement in the gen¬ 
eral trade conditions. The business was expanding so' 
rapidly that it was seriously handicapped on accouht of 
lack of capital. It was apparent that if additional capital 
was not obtained, bankruptcy was imminent. The only 
available lines of credit which the Iowa corporation 
32 had were with the Fort Madison banks, which was 
limited by statute, and with the manufacturers from 
whom it bought its raw materials. A factory had been pur¬ 
chased which required large expenditures to be macle be¬ 
fore it could be used in the manufacture of fountain pens. 
A mortgage on this real estate -would have impaired the 
credit of the corporation. The prices of materials and 
labor were advancing rapidly, but the price of fountain 
pens, which was fixed by competition, did not advance. 

The stock in the Iowa corporation was worth at least 
double its par value, -which precluded the possibility of the 
sale of Treasury stock. Fort Madison, Iowa, had been the 
scene of stock promotion activities and the stockholders in 
the Iowa corporation were insistent that in any scheme 
used to raise funds by the sale of stock, the stock selling 
expense be limited to ten per cent. They also refused to 
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consider any plan of reorganization and sale of stock un¬ 
less one-lialf of their stock in the company to be organized 
was sold for them after some additional capital had been 
' raised for the corporation. They wanted to get back what 
they had put into the corporation and be in a position of 
risking only their profit. 

In accordance with this idea, on December 15, 1917, at a 
meeting at which all the stockholders of the Iowa corpora¬ 
tion were represented, it was unanimously agreed to sell 
all the franchises and property, real, personal, and mixed, 
to a new corporation of the same name to be organized 
under the laws of the State of Delaware. The 
33 minutes of this meeting are as follows: 

Ft. Madison, Iowa, December 15, 1917. 

Special meeting of the stockholders of the W. A. Sheaffer 
Pen Company, held at the office of George B. Stewart, in 
the Lee County Savings Bank Building, at Fort Madison, 
Iowa, on the 15th day of December, 1917, at 2 o’clock P. M., 
pursuant to a resolution of the Board of Directors, and due 
and legal notice thereof as required by law and the by-laws 
of this company, a copy of the notice being appended at the 
end of the minutes of this meeting. 

The motion of George B. Stewart, duly seconded bv 
James C. Brewster, W. A. Sheaffer was elected President 
of the meeting. 

On motion of James C. Brewster, seconded by J. H. Axt, 
W. A. Scherfe was elected Secretary of the meeting. 


Present. ; Number of shares. 

W. A. Sheaffer . 1,083 

W. A. Sheaffer, by Proxy . 289 

J. C. Brewster. 405 

J. C. Brewster, by Proxy. 154 

Geo. B. Stewart.‘. 45 

Geo. B. Stewart, by Proxy. 98 

W. A. Scherfe . 45 

W. A. Scherfe, by Proxy. 10 

J. H. Axt. 10 

J. H. Axt, by Proxy. 5 

Carl Wahrer. 10 

T. H. Nabors. 5 
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C. M. Greenman. 50 

A. P. Brown. 5 

P. A. Olson. 25 


Total number of shares. 2,239 

Total number of shares issued and out¬ 
standing . 2,239 


l 

The President stated the purpose of the meeting to be to 
take action for or against the sale by the company of all 
the franchise and property, real, personal and mixed, of the 
W. A. Shaeffer Pen Company, to the W. A. Sliaeffer 
34 Pen Company, a corporation, to be organized under 
the laws of Delaware as per notice mailed tp each 
stockholder within the time required by the by-laws. 

The following preamble and resolution were read by A. 
P. Brown: 

"Whereas, because of existing financial conditions brought 
about by the war, and of the continuing rapid advance in 
the cost of material and labor, it is necessary that the com¬ 
pany in the protection of its business interest, enlist and 
obtain new capital to be used in the protecting company 
against price advance, by the purchase of adequate supplies 
and materials used in the manufacture of the company’s 
products, and such capital also to be used in maintaining 
the volume of the company’s business at all times to a; point 
whore its products may be sold at a profit and further 

Whereas, it is believed that it would be inadvisable, if 
not impossible, to borrow the required capital upon the 
company’s credit, or to obtain it by selling the present 
treasury stock of the company, and further 

Whereas, it is believed that the necessary capital can 
be raised by a reorganization of the company and its aiffairs 
as follows: 

The organization of a corporation under the laws of 
Delaware with a capital stock consisting of not to exceed 
r» tot"! par value of $75,000 of preferred stock, which shall 
ho P'wfhrred as to both assets and dividends, and a total 
issue of common stock not to exceed the aggregate par 
value of $1,500,000 to be made up of shares of $100 each, 
and the sale to said proposed Delaware corporation of all 
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of the assets of the present company. The stockholders 
of the present company shall receive in payment for their 
present holdings stock in the Delaware corporation, as fol¬ 
lows : 

The preferred shareholders of the present Iowa Company 
to receive dollar for dollar in preferred stock of the Dela¬ 
ware corporation, giving them the same preferential rights 
in the Delaware company which they now hold in the Iowa 
company, and the common stockholders of the Iowa Com¬ 
pany to receive, on a par value basis, two shares of common 
stock in the Delaware company for one share of stock in 
the Iowa company; 

35 Xow, therefore, be it resolved by the common 
stockholders of the W. A. Sheaffer Pen Company, an 
Iowa corporation, in special meeting assembled pursuant 
to notice in compliance with the by-laws, each and every 
share of common stock issued and outstanding voting in 
favor of this resolution, that said W. A. Sheaffer Pen Com¬ 
pany shall sell all of its assets and property, of every kind 
and nature whatsoever, subject to all existing liabilities of 
the company at the time of such sale, to a Delaware cor¬ 
poration to be formed with a capital stock of $1,575,000.00, 
of which $75,000 shall be preferred, and called W. A. Sheaf¬ 
fer Pen Company, all with the understanding, however, that 
in the matter of said sale of all of the assets, that the pre¬ 
ferred stockholders of this company shall receive preferred 
stock in the Delaware company, having the same prefer¬ 
ential rights as now obtain in favor of preferred share¬ 
holders of the present company, and in the same par value, 
and that the issue of preferred stock in the Delaware Com¬ 
pany shall not exceed the total par value of $75,000 with¬ 
out the consent of the preferred shareholders, of until all 
of the preferred stock issued to present preferred share¬ 
holders in this company shall have been redeemed at par 
plus Ten Dollars and accrued dividends, and further, that 
the present common stockholders of this company shall re¬ 
ceive common stock in the proposed Delaware company on 
the basis of two shares in the Delaware corporation for 
one share in the present company, the par value of shares 
in both companies being the same; upon the further under¬ 
standing that all stock in the Delaware Company issued 
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to holders of stock in the present company shall be fully 
paid and non-assessable. 

Further, that the sale of such assets of the present com¬ 
pany to the proposed Delaware corporation shall be subject 
to all debts, obligations, and liabilities whatsoever of the 
present company, and which the proposed Delaware com¬ 
pany shall assume. 

Be it further resolved that the officers and directors of 
the present company be, and they now and hereby are, 
authorized and directed to take such steps, do such things, 
perform such acts and execute such instrument or, instru¬ 
ments, as may be necessary to carry out the pur- 
36 pose and intent of this resolution, and to dissolve 
this corporation, with the specific understanding, 
however, that no stock of the Delaware company shall be 
sold at a price which will net to the company less than 
ninety cents on the dollar of the par value thereof; 

Mr. Brown thereupon moved the adoption of said pre¬ 
amble and resolution, which motion was seconded by Mr. 
Greeman. 

Upon motion of Mr. Geo. B. Stewart, seconded ;by Mr. 
Axt, Mr. Axt and Mr. W. A. Shealfer were elected, judges 
of the election and were instructed to proceed with the elec¬ 
tion for or against the adoption of said preamble and reso¬ 
lution, and make return of the same. 

A written ballot was had and the said judges reported 
that in due form and manner they received the votes of the 
stockholders of the company and that at the said election 
there was voted in favor of the adoption of said resolution 
and in favor of such sale 2,239 shares, and none against 
the adoption of said preamble and resolution and against 
said sale, thereby evincing the unanimous consent of the 
persons holding all of the common stock of the said com¬ 
pany to the adoption of said preamble and resolution and 
to such sale. 

Whereupon the President declared the said resolution 
carried. 

I 

Upon motion of George B. Stewart, seconded by James C. 
Brewster, the proxies and ballots were directed to be filed 
with the Secretary. I 
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On motion of James C. Brewster, seconded by George B. 
Stewart, the stockholders meeting adjourned. 

W. A. SHEAFFER, 

President. 


W. A. SCHERFE, 
Secretary. 


A Delaware corporation, known as the W. A. Sheaffer 
Pen Company, the petitioner herein, was organized and 
on Januarv 14th certain individuals offered to sell 
37 to the petitioner all the outstanding stock of the Iowa 
corporation. The offer was as follows: 


Chicago, Illinois, January 14, 1918. 

To W. A. Sheaffer Pen Company, a corporation organized 

under the laws of Delaware, 

443 Rookery Building, 

Chicago, Illinois: 

The undersigned, W. A. Sheaffer, W. A. Scherfe, George 
B. Stewart, J. C. Brewster and J. H. Axt, desire to pre¬ 
sent to your company a proposition as follows: 

The undersigned will deliver to you all of the issued and 
outstanding capital stock of the W. A. Sheaffer Pen Com¬ 
pany, an Iowa corporation, and consisting of twenty-two 
hundred and ninety-two (2,292) shares of voting common 
stock, of the par value of One Hundred Dollars ($100) per 
share, and five hundred forty-six (546) shares of non-voting 
preferred stock, seven per cent (7%) cumulative, and pre¬ 
ferred as to both assets and dividends, of the par value of 
One Hundred Dollars ($100) per share, in consideration 
of the issue of the undersigned, or their nominees, of fully 
paid and nonassessable stocks of your company, as fol¬ 
lows: 

Four thousand five hundred and eighty-four (4,584) 
shares of voting common stock, of the par value of One 
Hundred Dollars ($100) per share, and Five hundred and 
forty-six (546) shares of seven per cent (7%) cumulative 
non-voting preferred stock of the par value of One Hun¬ 
dred Dollars ($100) per share, and preferred as to both 
assets and dividends. 
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We desire to say to you that the W. A. Sheaffer Pen 
Company, the Iowa corporation, is the owner of ai large 
and successful business in the manufacture of fountain 
pens, having agencies all over the United States, a large 
and well-equipped plant and factory at Fort Madison, 
Iowa, together with machinery, supplies, tools, etc., and 
we believe that a fair statement of the resources of this 
Iowa Company is as follows: 


38 Resources. 

Peal Estate, Buildings, etc.$127|000.00 

Patents, Leases, Copyrights, etc. 135|500.00 

Tools, Machinery-Equipment . 61jl53.15 

Office Fixtures and Supplies. 5,909.72 

Completed Pens and Material. 67|370.80 

Advertising Supplies . 44846.60 

Salesmen’s Samples and Advances. 84951.17 

Branch Office Merchandise. 9^594.83 

Notes and Accounts Receivable. 171^193.57 

Cash on hand and in banks. 24j057.55 


$6154577.39 

I 

i 

We further desire to say that all property owned by the 
Iowa Company is free and clear from lien or incumbrance, 
and that it is indebted only to the extent of accounts pay¬ 
able approximately Thirty-six Thousand Two Hundred 
Thirty-seven Dollars ($36,237) notes payable approxi¬ 
mately Fifty-two Thousand Dollars ($52,000) arid un¬ 
divided profits of approximately Forty-five Thousand Two 
Hundred Fifty-seven Dollars and Nine cents ($45,257.09). 
The delivery to you of all of the issued and outstanding 
stock of the Iowa company therefore carries with it all 
of the assets of such Iowa Company, subject only to such 
existing indebtedness, which, if you accept this proposi¬ 
tion,—you will as a matter of course assume. I 
We will undertake, as a part of this proposition to see 
that the Iowa Company executes such deeds, bills of sale 
or other instruments as may be necessary to give title event- 


5—4838a 
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ually in your company to the property and assets of the 
Iowa company. 

Respectfully submitted, 

W. A. SHEAFFER. 

J. C. BREWSTER. 

W. A. SCHERFE. 

GEORGE B. STEWART. 

J. H. AXT. 

On the same date, the petitioner accepted the offer by 
the following resolution: 

39 Minutes of the meeting of the Board of Directors 
of W. A. Sheaffer Pen Company, held at Suite 443 
“The Rookery,” Chicago, Illinois, on the 14th day of Jan¬ 
uary, 1918, at the hour of 11 o’clock A. M. 

Present: Messrs. J. M. Griffen, H. L. Reetz, Frank L. 
Wolf, M. A. Graham. 

The above named constitute all of the directors of said 
corporation. 

Mr. Griffen was chosen temporary Chairman and Mr. 
Wolf was chosen temporary Secretary of the meeting. 

Upon motion duly seconded and carried, the following 
preambles and resolutions were unanimously adopted: 

Whereas, W. A. Sheaffer, J. C. Brewster, George B. 
Stewart, W. A. Scherfe and J. H. Axt have offered to sell 
to this corporation all of the issued and outstanding cap¬ 
ital stock of the W. A. Sheaffer Pen Company, an Iowa 
corporation, consisting of $229,200 par value of common 
capital stock made up of 2,292 shares of the par value of 
$100.00 each, and $54,600 par value of preferred stock con¬ 
sisting of 546 shares of the par value of $100.00 each in full 
payment of 4,584 shares of the common capital stock of this 
company of the par value of $100.00 per share and 546 
shares of the preferred stock of this company of the par 
value of $100.00 per share; all of the stock of this com¬ 
pany to be issued to them or their nominees, and in full 
payment on behalf of the signers of the certificate of in¬ 
corporation of this company for the 10 shares of stock of 
this corporation subscribed for by them respectively as 
shown by the certificate of incorporation; and 
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Whereas, the board of directors has investigated the af¬ 
fairs of the W. A. Sheaffer Pen Company, an Iowa corpora¬ 
tion, and believe from such investigation that the stock of 
such Iowa corporation is well worth the stock of this com¬ 
pany which it is proposed to issue in payment therefor; 
and further, 

Whereas, the purchase of said W. A. Sheaffer Pen Com¬ 
pany, an Iowa corporation, will give to this corporation 
a plant and going business of said Iowa company 
40 located at Fort Madison, Iowa; and which IoVca cor¬ 
poration the board is informed has resources ap¬ 


proximately, as follows: 

Real Estate, buildings, etc..$ 127 , 000.00 

Patents, Leases, Copyrights, etc. 13q,500.00 

Tools, Machinery, Equipment. 61,153.15 

Office Fixtures and Supplies. 5,909.72 

Completed Pens and Material. 67,370.80 

Advertising Supplies . 4,846.60 

Salesmen’s Samples and Advances. 8,951.17 

Branch Office Merchandise. 9,594.83 

Notes and Accounts Receivable. 173j,193.57 

Cash on Hand and in Banks. 25,057.55 


$615,577.39 

and is indebted as the board is also informed only in the 
approximate amount of 


Accounts Payable .$35,237.09 

Notes Payable. 52,000.00 

and said Iowa corporation having as well cash undivided 
profits; and further, 

Whereas, the plant and property of said Iowa corpora¬ 
tion are free and clear from any lien or encumbrance what¬ 
soever ; and, 

Whereas, in the judgment of this board the said stock 
of the Iowa company and the ownership of the plant and 
property of said Iowa company passing with and belong¬ 
ing to such stock are necessary for the business of tjbis cor¬ 
poration and are of a value at least equal to the par value 
of the stock remitted therefor. 
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Now, therefore, be it resolved, that the offer of said W. 
A. Sheaffer, J. C. Brewster, George B. Stewart, W. A. 
Scherfe and J. H. Axt to sell to this corporation the stock 
hereinabove described, which said stock the board of direc¬ 
tors do hereby adjudge and declare to be of the value of 
at least $615,577.39 and necessary for the business of this 
corporation, be and it is hereby accepted, and that the pres¬ 
ident and treasurer of this corporation be and they are 
hereby authorized and directed to execute and deliver in 
the name and on behalf of this corporation and under its 
corporate seal the stock of this company to be issued and 
delivered as provided in this resolution together with such 
agreement or agreements as may be necessary for the pur¬ 
chase of said property in accordance with said offer. 
41 And be it further resolved that the proper officers 
of this corporation be authorized and directed to 
take such steps as may be necessary in their judgment and 
under the advice of counsel, to give good title, ownership 
and control of all of said plant and property of said W. A. 
Sheaffer Pen Company, an Iowa corporation, to this cor¬ 
poration. 

And be it further resolved that the president and treas¬ 
urer be and they are hereby authorized and directed to de¬ 
liver in payment for said stock of said Iowa corporation 
in accordance with the said offer fully paid capital stock 
of this corporation, to the aforementioned W. A. Sheaffer, 
J. C. Brewster, George B. Stewart, W. A. Scherfe and J. H. 
Axt, or their nominees, as follows: 

4,584 shares of the common capital stock of the par value 
of $100.00 per share; and 

546 shares of preferred capital stock of the par value of 
$100.00 a share, 

and to the signers of the certificate of incorporation or to 
their respective assigns for the 10 shares subscribed by 
them as shown by the certificate of incorporation. 

Upon motion duly made, seconded and carried, the meet¬ 
ing thereupon adjourned. 

FRANK L. WOLF, 

Secretary. 
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On the same date the following agreement in regard to 
the sale of the petitioner’s treasury stock was entered into: 

This agreement entered into this — day of January, A. D. 
Nineteen Hundred and Eighteen (1918), by and between 
W. A. Sheaffer, W. A. Scherfe, George B. Stewart, James 
C. Brewster, and J. H. Axt, all of the City of Fort Madison, 
Iowa, for and on behalf of the stockholders of W. Ai. Sheaf¬ 
fer Pen Company, an Iowa corporation, party of the first 
part, hereinafter called the “Committee of Stockholders,” 
W. A. Sheaffer Pen Company, a corporation organized 
under the laws of Delaware, and hereinafter called 
42 the “Delaware Corporation,” party of the second 
part, and W. A. Sheaffer Pen Company, a corpora¬ 
tion organized under the laws of Iowa, hereinafter called 
the “Iowa Corporation,” party of the third part, wit- 
nesseth: j 

Whereas, the Committee of Stockholders has sold all of 
the issued and outstanding stock of the Iowa Corporation 
to the Delaware Corporation, receiving for such stock from 
the Iowa Corporation, stock of the Delaware Corporation, 
as follows: 

One (1) share of preferred stock of the par value of One 
Hundred Dollars ($100) per share for one (1) share of pre¬ 
ferred stock of the same par value of the Iowa Corpora¬ 
tion, and two (2) shares of common stock of the Delaware 
Corporation of the par value of One Hundred Dollars 
($100) per share for one (1) share of common stock of the 
same par value of the Iowa Corporation. 

Whereas, as a part of the consideration of the stock of 
the Iowa Corporation, as aforesaid, the Delaware Corpora¬ 
tion has agreed to sell stock in the Delaware Corporation 
received in exchange for the stock in the Iowa Corporation 
in the manner and under the terms and conditions herein¬ 
after set forth: 

Now, therefore, it is now and hereby agreed by the Dela¬ 
ware Corporation for the sum of One Dollar ($1.00) to it 
in hand paid (the receipt whereof is now and hereby ac¬ 
knowledged) and as a further consideration to the stock¬ 
holders of the Iowa Corporation for the sale or exchange 
of the stock in the Iowa Corporation for stock in the Dela¬ 
ware Corporation, as follows: 
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The Delaware Corporation agrees that, when and at such 
time as it shall have sold Two Hundred Thousand Dollars 
($200,000) par value of its unissued common capital stock, 
it, the Delaware Corporation, will, before selling- any ad¬ 
ditional shares of its own stock, either common or pre¬ 
ferred, first sell any and all of the common stock in the 
Delaware Corporation which may have been received in 
exchange for common stock in the Iowa Corporation and 
deposited hereunder, at a price which shall net to the for¬ 
mer stockholders in the Iowa Corporation Ninety Cents 
(90c) on the dollar, of the par value of their common stock 
in the Delaware Corporation so sold, all expenses of such 
sales to be borne by the Delaware Corporation from the 
difference between Ninety Cents (90(-) and One Dollar 
($ 1 . 00 ). 

43 It is understood and agreed that at such time 
as the Delaware Corporation shall have sold Two 
Hundred Thousand Dollars ($200,000) par value of its 
unissued common stock at a price netting the Delaware 
Corporation Ninety Dollars ($90) per share, it, the Dela¬ 
ware Corporation, shall immediately notify first party of 
such fact, and thereupon said first party, on behalf of for¬ 
mer stockholders in the Iowa Corporation, who have re¬ 
ceived stock in the Delaware Corporation by way of ex¬ 
change, or said stockholders, on their own behalf, who desire 
to sell their common stock in the Delaware Corporation 
under the terms of this agreement, shall within ten (10) 
days after receipt of such notice, present and deliver to the 
Delaware Corporation the common stock in the latter com¬ 
pany they desire to be so sold, and said Committee of Stock¬ 
holders, and any stockholder holding stock exchanged for 
that in the Iowa Corporation, shall be barred from any 
rights under this agreement, unless the common stock de¬ 
sired to be sold hereunder is deposited within ten (10) days 
from the receipt of the last mentioned notice. 

It is further understood and agreed that all moneys re¬ 
ceived by the Delaware Corporation from time to time from 
the sale of stock deposited, as herein provided, shall be paid 
out within a reasonable time after receipt, pro rata to the. 
depositing stockholders in the proportion that their respec¬ 
tive deposits bear to the aggregate of all stock deposited 
hereunder. 
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It is further understood and agreed that as a part of the 
consideration for the exchange of stock by stockholders in 
the Iowa Corporation, it was made a condition precedent 
that no common stock in the Delaware Corporation shall be 
sold at a price to net the Delaware Corporation loss than 
Ninety Dollars ($90) per share, and it is now and| hereby 
agreed that no common stock of the Delaware Corporation 
shall be sold for a price which shall net the latter corpora¬ 
tion less than the sum of Ninety Cents (90^) on the Dollar, 
until and after all stock deposited hereunder shall be sold, 
as herein provided for, and the depositing stockholders 
paid therefor. 

It is understood that the Delaware Corporation does not 
obligate itself to sell the stock so deposited, but lit does 
agree to sell such deposited stock before it shall be jpermit- 
ted to sell more than Two Hundred Thousand Dollars 
($200,000) of its own unissued common stock, and if agrees 
to use its best efforts and endeavors in the j sale of 
44 such deposited stock. 

It is further agreed that any stockholder deposit¬ 
ing hereunder, either by himself or through the Committee 
of Stockholders, may withdraw his stock so deposited at 
any time after four (4) months from the date of deposit, 
and that such withdrawal by any stockholder shall: be the 
equivalent of a sale by the Delaware Corporation under the 
terms hereof, it being understood and agreed that any de¬ 
positing stockholder who withdraws his stock, mujst first 
account to the Delaware Corporation for any moneys he 
may have received in the pro rata distribution qf cash 
herein provided for. j 

It is further understood and agreed that no depositing 
stockholder shall sell any stock in the Delaware Corpora¬ 
tion by him owned or received in the exchange herein men¬ 
tioned, so long as he is a party to this agreement and not 
released therefrom under its terms but this shall not pre¬ 
vent bona fide hypothecation of stock, and it is further 
agreed that, if any depositing stockholder shall sell lany of 
his stock by him owned or received, as aforesaid, iii viola¬ 
tion of the terms of this paragraph, in such case He shall 
pay to the Delaware Corporation the sum of Fifteen Dollars 
($15) per share for any stock so sold, as liquidated damages 
for breach of the terms of this paragraph, and the Delaware 
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Corporation is authorized to reimburse itself, in so far as 
it may, for such damage out of any stock or moneys by it 
held on deposit hereunder of any such stockholder who may 
violate the terms of this paragraph. 

The Iowa Corporation signs this instrument in approval 
and ratification of its terms. 

In witness whereof the Corporation parties hereto have 
caused their corporate names to be signed to this instru¬ 
ment by their duly authorized officers, and their corporate 
seals affixed, and attested by their respective Secretaries, 
and the Committee of Stockholders have signed and sealed 
the instrument in their individual names, and this instru¬ 
ment is executed in triplicate on the day and year first above 
written. 

W. A. SIIEAFFER PEN COMPANY, 

a Corporation of Delaware. 


President. 

Attest: 


Secretary. 

45 In order to enable the petitioner to give two shares 
of its stock for one share of stock in the Iowa corpo¬ 
ration, the assets received from the Iowa corporation were 
written up on the books of the petitioner in the amount of 
$224,000. 

The following facts have been stipulated by the parties 
hereto to be correct: 


Axxcts Transferred. 


Reeal estate and buildings. 

Patents . 

Tools, machinery & Equipment.. 

Office Fixtures .. 

Advertising supplies . 

Completed j>ens and material... 
Salesmen's samples and ad¬ 
vances . 

Branch office merchandise. 

Notes & Accounts receivable.... 

Cash . 

Pen show cases in dealers’ 
hands . 


Cost to old 

Fair 

market value 

Excess 

Cori>oration. 

Jan. 14.1918. 

over cost. 

$39,946.00 

$127,000.00 

$87,054.00 

6,925.73 

135.500.00 

128,574.27 

56.092.24 

61.153.15 

5,060.91 

4,764.29 

5,909.72 

1,145.43 

4.846.60 

4,846.60 


67,370.80 

67,370.80 


8,951.17 

8.951.17 


9,594.83 

9,594.S3 


171.193.5S 

171.193.5S 


21,377.35 

21.377.35 



538.39 
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46 Stockholdings in the ioica and Delaware Corporation . 




No. shares 
petitioner's 
common 


No. i shares 
petitioner’s 
preferred 


No. shares 

stock 

No. shares 

Stock 


petitioner's 

owned by 

petitioner's 

oWned by 


common 

stockholders 

preferred 

stockholders 


stock 

in Iowa 

stock 

in Iowa 


outstanding 

Corporation 

outstanding 

Corporation 

Dec. 31, 191S. 

.... 8315?, 

3269 

546 

ioll 

Dec. 31, 1919. 

.... 9S97 

3944 

591 

1501 

Dec. 31, 1920. 

.... 10082 

3919 

1953 

394 

Dec. 31, 1921. 

.... 10123 

3701 

3893.6 

947 

Dec. 31, 1922. 

.... 10063 

3717 

3926.3 

\ 978?, 

Dec. 31, 1923. 

.... 9941 

4070 

3895.1 

972 

Dec. 31, 1924. 

.... 9838 

3273 

3882.1 

1992 

Dec. 31, 1925. 

.... 9867 

331S 

3838.2 

1983 

Dec. 31, 1926. 

.... 9S35 

Net 

3358 

Income. 

3813 

Capital 

stock 

issued and 

|963 

i 

i 

Cbmmon 

Period 

Net income 

outstanding 

| stock 

Apr. 15, 1913 to Jan. 20, 1914. 

$16,959.33 

$35,000.00 

$35,000.00 

Jan. 20, 1914 to Dec. 31, 1914. 

29,037.04 

78,000.00 

58.800.00 

Month ending Jan. 

31, 1915. 

4,537.07 

7S,000.00 

5S.S00.00 

Fiscal year ending 

Jan. 31, 1916.. 

IS,681.82 

88,900.00 

64,500.00 

Fiscal year ending 

Jan. 31, 1917.. 

45,467.97 

89,200.00 

64,500.00 

Feb. 1, 1917 to Jan. 
1918 

8, 1917. 

43,69*1.36 

116,504.65 

239,4SS.G2 

278,600.00 

000.00 
.1.. 

1919 . 



* f. 


The stock of the petitioner was exchanged for the stock 
of the Iowa Corporation on January 14, 1918. The assets 
of the Iowa Corporation were immediately transferred to 
the petitioner and on May 28, 1918, a resolution was pub¬ 
lished announcing the dissolution of the Iowa Corporation. 

The officers and directors of the petitioner and the Iowa 
corporation were the same. 

47 On account of the fact that the sales expenses in 
connection with the sale of petitioner’s stock was 
limited to 10 per cent, sales were necessarily slowi The 
sales were effected by the regular traveling salesman of the 
petitioner. At the date of reorganization, January 14, 
1918, all the stock issued was in the hands of the former 
stockholders of the Iowa corporation. $200,000 Treasury 
stock was then sold, after which one-half of the stock of the 
Iowa corporation’s stockholders was placed on the market, 
so that on December 31, 1918, less than 40 per cent of the 

6—4838a 
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preferred and common stock of tlie petitioner was held by 
the former stockholders of the Iowa corporation. 

The respondent held that the provisions of section 331 
of the Revenue Act of 1918 should be applied to this re¬ 
organization and determined a deficiency in the amount of 
$30,350.35. 


Opinion. 

Greeks The principal issue in this case is whether the 
petitioner’s invested capital should be computed in ac¬ 
cordance with the provisions of section 331 of the Revenue 
Act of 1918. The respondent applied section 331 and his 
action in this respect is alleged as error. In event it is 
held that the invested capital should not be computed in 
accordance with section 331, the petitioner contends that 
in computing its invested capital it is entitled to have in¬ 
cluded, in addition to the value of tangible property as to 
which the parties have stipulated, subject to the statutory 
limitation on intangibles, the value of the good will ac¬ 
quired, which it alleges was of the value of $224,000. 
48 This transaction took the form of an exchange of 
stock for stock. The committee of stockholders, 
holding all of the stock of the Iowa corporation, sold or ex¬ 
changed all of the stock of that corporation for all of the 
stock of the Delaware corporation. The assets of the Iowa 
corporation were immediately transferred to the Delaware 
corporation and shortly thereafter the Iowa corporation 
was dissolved. 

Does such a transaction come within the provisions of 
section 331 of the Revenue Act of 1918? That section reads 
as follows: 

Sec. 331. In the case of the reorganization, consolida¬ 
tion, or change of ownership of a trade or business, or 
change of ownership of property, after March 3, 1917, if 
an interest or control in such trade or business or property 
of 50 per centum or more remains in the same persons, or 
any of them, then no asset transferred or received from the 
previous owner shall, for the purpose of determining in¬ 
vested capital, be allowed a greater value than would have 
been allowed under this title in computing the invested 
capital of such previous owner if such assets had not been 
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so transferred or received: Provided, That if such pre¬ 
vious owner was not a corporation, then the value otf any 
asset so transferred or received shall be taken at its cost 
of acquisition (at the date when acquired by such previous 
owner) with proper allowance for depreciation, impairment, 
betterment or development, but no addition to the original 
cost shall be made for any charge or expenditure deducted 
as expense or otherwise on or after March 1, 1913, in com¬ 
puting the net income of such previous owner for purposes 
of taxation. 

I 

The petitioner’s contention is that, “The statute is 
phrased to cover direct ownership, viz.: a partnership, an 
individual or unincorporated association where the owner¬ 
ship or control are direct and where there is no well rec¬ 
ognized intervening entity. It cannot by its very terms 
effect a case of corporate ownership”. It contends 
49 that, “No interest or control in the trade, business 
or property or in any asset of a corporation cqn be 
vested in a stockholder.” Applying the foregoing to this 
case, its position is, in brief, that the Iowa corporation 
was the sole owner of the assets and that it transferred 
them to the Delaware corporation and that no “perdons” 
ever had any “interest or control in” such assets. 

The petitioner’s contentions are premised upon well rec¬ 
ognized principles of corporation law and it strenuously 
insists that these principals must be read into the statute 
and our construction thereof made in the light of such prin¬ 
ciples. We recognize the principles and the broad extent 
of their applicability. In the construction of the taxing 
statute, both the courts and this Board have repeaitedly 
accepted and applied them. 

Even a cursory examination of the statute disclosed that 
it is limited in its scope to those cases in which “an interest 
or control in such trade or business or property of 50 per 
centum or more remains in the same persons, or any of 
them.” Clearly then we are concerned only with such 
interest or control as was had by persons. Section 1 (>f th,e 
Revenue Act of 1918 reads, in part, as follows: 

When used in this act—The term “person” includes 
partnership and corporations, as well as individuals; 
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and when, having in mind the statutory definition, we read 
the above quoted portion of section 331, it is clear that it 
is not limited in its application to individuals, partnerships, 
etc., as contended by the petitioner. This, of course, is 
not a complete answer to the question for the Iowa 

50 corporation and the Delaware corporation are not 
the same corporations in any sense and no interest 

or control remained in the Iowa corporation after the re¬ 
organization. It is, however, a complete answer to the 
petitioner’s first contention. 

If this case falls within section 331 it can only be because 
“an interest or control in such trade or business or prop¬ 
erty of 50 per centum or more remains in the same “indi¬ 
viduals. We believe the word “interest” as used in the 
section is intended to cover the rights of individuals in 
property and may not be used as descriptive of the rela¬ 
tionship existing between a stockholder and the corpora¬ 
tion or its assets. 

Tn Webster’s Xew International Dietionarv the verb con- 
trol is defined as follows: “To exercise restraining or di¬ 
recting influence over; to dominate; to regulate; hence to 
hold from action; to curb; subject; over-power.” Accord¬ 
ing to this authority it is synonymous with “restrain, rule, 
govern, guide, regulate, hinder, direct”. 

Tn Yazoo & M. T r . E. Co. v. »S 'carles, 37 South, 939, 953, 
85 Miss. 520, the court said: “Control of the business of a 
corporation within the meaning of all anti-trust statutes, 
so far as by our researches we have been able to discover, 
means power to dictate the corporate action of the corpora¬ 
tion.” 

Judge Thayer, in the opinion in the case of TJ. S. v. 
Northern Securities Co., 120 Fed. 721, said: 

It will not do to say that, so long as each railroad 

51 company has its own board of directors, they oper¬ 
ate independently, and are not controlled by the 

owner of the majority of their stock. It is the common ex¬ 
perience of the mankind that the acts of corporations are 
dictated and their policy is controlled by those who own the 
majority of their stock. Indeed, one of the favorite 
methods in these days, and about the only method, of ob¬ 
taining control of a corporation, is to purchase the greater 
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part of its stock. It was the method pursued by the Korth- 
em Pacific and Great Northern Companies to obtaiji con¬ 
trol of the Chicago, Burlington & Quincy Railroad. And, 
so long as directors are chosen by stockholders, the latter 
will necessarilv dominate the former, and in a real sense 
determine all important corporate acts. The fact that the 
ownership of a majority of the capital stock of a corporation 
gives one the mastery and control of the corporation was 
distinctly recognized and declared in Pearsall v. | Great 
Northern Railway, 161 U. S. 646, 671, 16 Sup. Ct. 705, 710, 
40 L. Ed. 838. The same fact has been recognized and de¬ 
clared by other courts. Pennsylvania R. Co. v. Common¬ 
wealth (Pa.) 7 Atl. 368, 371: Farmers’ Loan & Trust Co. 
v. New York & N. Ry. Co., 150 N. Y. 410, 425, 44 N. E. 1043, 
34 L. R. A. 76, 55 Am. St. Rep. 689: People ex rel. v. Chicago 
Gas Trust Co., 130 Ill. 268, 22 N. E. 79S, 802, 8 L. R. A. 497, 
17 Am. St. Rep. 319. In opposition to this view counsel 
cite Pullman Car Co. v. Missouri Pacific Co., 115 IT. jS. 587, 


596, 6 Sup. Ct. 194, 29 L. Ed. 499, but in that case the:mean¬ 


ing of the word ‘ controlled. ’ as used in private contract, was 


the point under consideration, and what was said bn the 
subject cannot be held applicable to cases arising under the 
anti-trust act, when the point involved in whether the own¬ 
ership of all the stock of two competing and parallel rail¬ 
roads vest the owner thereof with the power to suppress 


competition between such roads. 


We entertain no doubt 


that it does. Indeed, we regard the suppression of com¬ 


petition, and to that extent a restraint of commerce, 


as the 


natural and inevitable result of such ownership. 


Our views in this regard are entirely in accord with those 
of Judge Thayer. We therefore conclude that the owner¬ 
ship of a majority of the stock of a corporation gives the 
owner or owners control of the corporation and conse¬ 
quently control of the trade, business, or property of that 
corporation, and since the holders of all of the stock 
52 of the old corporation owned all of the stock of the 
new, they have the requisite control and come 
squarely within this portion of the statute. It is nbt nec- 
essarv for us to consider whether the owner or owners of 
less than the percentage named in the statute have pro 
tanto a control within the meaning of the statute. 







46 


W. A. SHEAFFER PEX CO. VS. COM. INT. REV. 


While it is true that the scheme of reorganization con¬ 
templated the ultimate disposition by the stockholders as 
of the date of the reorganization, of stock to the extent that 
they would no longer hold a majority thereof, it is equally 
true that no time was fixed for such disposition and it was 
anticipated that some considerable time would be required 
to sell the stock as contemplated. Moreover the stock¬ 
holders were under no obligation to sell. After the reor¬ 
ganization on Januarv 14. 1918. the control was still in the 
hands of the same persons and remained there until De¬ 
cember 31, 1918. Tn all cases under section 331 wherein it 
must be determined whether an interest or control remains. 
at least two factors must be considered. First, whether 
the “persons” validity retained an interest or control and, 
second, the time within which any contractual obligations 
must be performed. Here, tbc stockholders of the old 
company lawfully came into possession of all the issued 
stock of the new, with no obligation on their part remaining 
unperformed. Their subsequent disposition of stock, both 
as to time and amount, was entirely discretionary. We 
therefor hold that the control of 50 per centum or more re¬ 
mained in the same persons and that the invested capital 
of the petitioner shall be computed as provided in 
53 section 331. See E. E. Atkinson & Co., 2 B. T. A. 

250, and Shipowners & Merchants Tnrjhoat Co., 4 B. 
T .A. 403. Our conclusion in this respect makes it unnec¬ 
essary to consider the contention of the petitioner relative 
to the inclusion in invested capital of the value of good will. 

Judgment will he entered for the respondent. 

Considered by Sternhagen and Arundell. 

Now, September 19, 1928, the foregoing Findings Oi 
Fact and Opinion certified from the record as a true copy. 

[Seal IT. S. Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


I 


W. A. SHEAFFER PEN CO. VS. COM. iNT. REV. 


47 


54 United States Board of Tax Appeals, "Washington. 

Docket No. 9408. I 

I 

W. A. Sheaffer Pen Company, Petitioner,j 

vs. i 

i 

Commissioner of Internal Revenue, Respondent. 

Order of Re determination. 

Pursuant to the Board’s findings of fact and opinion, 
promulgated December 23, 1927, it is 

Ordered and decided: That, upon redetermination, there 
are deficiencies for the period from January 8, 1918 to De¬ 
cember 31, 1918 and for the calendar year 1919 Of $11,- 
804.63 and $18,545.72, respectively. 

Enter. 

(Signed) WILLIAM R. GREEN, JR., 
Member United States Board of Tax Appeals. 

Dated Washington, D. C.,-, — . 

Dated Dec. 28, 1927. 

Now, September 19, 1928, the foregoing Order qf Rede- 
termination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

A true copv. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals. 


i 


i 
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55 Filed Jun. 22, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket 9408. 

W. A. Sheaffer Pen Company, Plaintiff in Error, 

v. 

David H. Blair, Commissioner of Internal Revenue, De¬ 
fendant in Error. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
parties hereto that the decision of the Board of Tax Ap¬ 
peals in the above entitled cause may be reviewed by the 
Court of Appeals of the District of Columbia. 

Dated this 21st day of June, 1928. 

E. H. POLLARD, 
LAURENCE GRAVES, 
Counsel for Petitioner. 

C. W. CHAREST, 

Counsel for David II. Blair, 
Commissioner of Internal Revenue. 

Now, September 19,1928, the foregoing Stipulation certi¬ 
fied from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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56 Filed Jun. 22, 1928, United States Board of Tax 

Appeals. 

I 

United States Board of Tax Appeals. 

i 

Docket No. 9408. 

I 

W. A. Sheaffer Pen Company, Plaintiff in Error, 

vs. 

David H. Blair, Commissioner of Internal Revenue, De¬ 
fendant in Error. j 

Petition for Review' by the Court of Appeals of the District 

of Columbia. 

E. H. Pollard, Fort Madison, Iowa; Laurence Graves, 
Southern Building, Washington, D. C., Counsel for Peti¬ 
tioners. | 

57 United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pen Company, Plaintiff in Error, 

vs. 

David H. Blair, Commissioner of Internal Revenue, De¬ 
fendant in Error. 

i 

Petition for Revietv by the Court of Appeals of the District 

of Columbia. 

The above named Plaintiff in Error hereby petitions for 
a review by the Court of Appeals of the District of Colum¬ 
bia of the decision of the United States Board of Tax Ap¬ 
peals in the above entitled case, which decision was rendered 
on the 28th day of December, 1927, and as the basis of this 
petition for review submits the following: 

Nature of Controversy. 

The controversv between the Commissioner of Internal 

* 

Revenue and the Plaintiff in Error, which has been deter- 
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mined by the United States Board of Tax Appeals and as 
to which review is sought, involves the construction of Sec¬ 
tion 331 of the Revenue Act of 1918 and the application of 
said section to the facts in this case. 

In January, 1918, Plaintiff in Error was incorporated 
under the laws of the State of Delaware, and under a gen¬ 
eral organization plan acquired from the "W. A. ShealTer 
Pen Company, an Iowa Corporation, all the assets 

58 of this Iowa corporation. It is conceded by both 
parties that the fair market value of the assets which 

were thus acquired, as well as the purchase price paid for 
said assets, exceeded the cost thereof to the Iowa corpora¬ 
tion. The sole purpose of the re-organization (of which 
the transfer of these assets to the Plaintiff in Error was 
an integral part), was to enable the Plaintiff in Error to 
raise badly needed capital. As a part of this reorganiza¬ 
tion the stockholders of the Iowa corporation received two 
shares of common stock of the par value of $100 per share 
in the Delaware corporation for each share of stock in the 
Iowa corporation. An even exchange was made on the pre¬ 
ferred stock. 

Sales of its un-issued stock were made by Plaintiff in 
Error during 1918; and sales were also made by Plaintiff 
in Error for the benefit of the former stockholders in the 
Iowa corporation of the common stock of Plaintiff in Error 
received bv virtife of the above described exchange. This 
was all done as part of the general plan of reorganization 
as agreed to in advance by the Iowa stockholders of the 
Iowa corporation. These sales continued throughout the 
years 1918 and 1919. By virtue of these two types of sales 
during the year 1918 of common stock of the W. A. Sheaffer 
Pen Company, a Delaware corporation, (Plaintiff in Error), 
the former stockholders in the Iowa corporation on Decem¬ 
ber 31, 1918, held less than fifty per cent, of the common 
stock of Plaintiff in Error and held less than fifty per cent, 
of the combined common and preferred stock of Plaintiff in 
Error. At no time since the end of 1918 have the 

59 former stockholders of the Iowa corporation ever 
held an amount even approximating as much as fifty 

per cent, of either the common stock or the combined com¬ 
mon and preferred stock of Plaintiff in Error. 



W. A. SHEAFFEK PEN CO. VS. COM. INT. KEV. 


51 

It is the contention of the Commissioner of Internal 
Revenue, and it was the decision of the Board of Ta|x Ap¬ 
peals, that Section 331 of the Revenue Act of 1918 applied 
to the facts above stated and that for the purpose of de¬ 
termining invested capital for the years 1918 and 1919, in 
order to ascertain the profits tax of plaintiff in errfir, the 
assets acquired from the Iowa corporation should be Valued 
at the cost thereof to the Iowa corporation. It is the con¬ 
tention of Plaintiff in Error that said assets should be 
valued at th.e cost thereof to the Delaware corporation, pro¬ 
vided that such cost did not exceed the fair market value 
on the date of acquisition. It is conceded by both parties 
that such cost did not exceed such fair market value. 

The periods involved in this controversy are as follows: 
the calendar year of 1919 and from January 8, 1918, (the 
day of the incorporation of Plaintiff in Error) to December 
31, 1918. For convenience we refer to the period covered 
in 1918 as the year 1918. ' j 

I 

Assignments of Error. 

1. The United States Board of Tax Appeals erred in 
holding that an interest or control of fifty per centum or 
more in the trade or business or property of the Plaintiff 
in Error remained in the same persons. 

2 . The United States Board of Tax Appeals erred in 
failing to hold that Section 331 of the Revenue Act of 1918 

w*as only applicable to cases where such interest or 
60 control remained for more than a reasonable time 
and that such interest or control in the trade or busi¬ 
ness or property of the Plaintiff in Error did not remain 
for more than a reasonable time. 

3. The United States Board of Tax Appeals erred in 
failing to hold that the date to apply the fifty per cent, test 
as to interest or control set forth in said Section 331 was 
the date when the reorganization had been completed; that 
the reorganization for which Plaintiff in Error was | incor¬ 
porated was not completed until 1920. Said Sectiqn 331 
could therefore not be used to reduce the invested Capital 
for profits tax purposes by Plaintiff in Error for the cal¬ 
endar year 1918 or 1919, 


i 
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4. The United States Board of Tax Appeals erred in 
failing to hold that the test of applicability of said Section 
331 was the interest or control remaining at the end of 
each year, for which a profits tax is sought to be imposed. 
At the end of 1918 and 1919 such interest or control in the 
trade business or property of Plaintiff in Error had passed 
and never returned, and Section 331 could therefore not be 
used to reduce the invested capital for profits tax purposes 
of Plaintiff in Error for the year 1918 or for the year 1919. 

5. The United States Board of Tax Appeals erred in 
failing to hold that the test of applicability of said Section 
331 was the interest or control which remained during each 
year for which a profits tax is sought to be imposed; that 
by such test the fifty per cent, interest or control of the 

trade or business or property of Plaintiff in Error 
61 did not remain during the year 1919. 

6. The United States Board of Tax Appeals erred 
in failing to hold that said Section 331 should be inter¬ 
preted as a test of good faith and for the purpose of deter¬ 
mining whether reorganization was made for legitimate 
and necessary corporate purposes, or was made for the 
purpose of evading or reducing the profits tax, and that if 
the fifty per cent, interest or control referred to in said 
Section 331 is actually surrendered in good faith the time 
and manner of so doing are immaterial, at least as to the 
entire period after such fifty per cent, interest and control 
is surrendered, provided that it never returns. 

7. The United States Board of Tax Appeals erred in 
holding that any interest or control of any percentage 
whatsoever in the trade, business or property of Plaintiff 
in Error ever vested in any stockholder of Plaintiff in Er¬ 
ror. And that said Section 331 is therefore entirely inap¬ 
plicable to corporations. 

8. The United States Board of Tax Appeals erred in 
holding that Section 331 was applicable in determining the 
invested capital for profits tax purposes of Plaintiff in Er¬ 
ror during the years 1918 and/or 1919. 

9. The United States Board of Tax Appeals erred in 
determining that Plaintiff in Error was liable for any de¬ 
ficiency in income tax and/or profits tax for the year 1918, 
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and/or for tlie year 1919, over and above the amount shown 
due on Plaintiff in Error’s income tax return for that 
62 year, and as paid by the Plaintiff in Error. 

E. H. POLLARD, 

Counsel for Petitioner ,j 

Fort Madison, Iowa. 
LAURENCE GRAVES, j 

Counsel for Petitioner, 


.618 Southern Building, 


Washington, D. C. 


State of Iowa, 

County of Lee, ss: 

E. H. Pollard, hereby duly sworn, says that he is Gen¬ 
eral Counsel of IV. A. Sheaffer Pen Company, the Plaintiff 
in Error above named; that he is duly authorized to|verify 
the foregoing petition; that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein 
and the facts therein stated are true. 

E. II. POLLARD. 


Subscribed and sworn to before me by the said E. H. 
Pollard, to me personally known, this 16th day of June, 
1928. | 

[Notarial Seal, Joseph R. Leary, Iowa.] 

JOSEPH R. LEARY,I 
Notary Public in and for Lee County, Iowa. 

My Commission Expires July 4, 1930. 

Now, September 19, 1928, the foregoing Petition for Re¬ 
view certified from the record as a true copy. 

[Seal, U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE,| 

Clerk U. S. Board of Tax Appeals. 
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63 Filed Jun.22, 1928, United States Board of 

Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pen Company, Plaintiff in Error, 

v. 

David II. Blair, Commissioner of Internal Revenue, De¬ 
fendant in Error. 

Notice. 


To David H. Blair, 

Commissioner of Internal Revenue, 

Washington, D. C.: 

You are hereby notified that the above named Plaintiff 
in Error, on or about, to-\vit, the 22nd day of June, 1928, 
filed with the United States Board of Tax Appeals, Wash¬ 
ington, D. C., its petition for review by the Court of Ap¬ 
peals for the District of Columbia of the decision of the 
United States Board of Tax Appeals in the above entitled 
ease, which decision was rendered on the 28th day of De¬ 
cember, 1927. A copy of said petition for review is handed 
you herewith. 

E. H. POLLARD, 

LAURENCE GRAVES, 

Counsel for Petitioner. 

Received a signed duplicate of the foregoing notice to¬ 
gether with a copy of the petition for review therein re¬ 
ferred to, this 22nd day of June, 1928. 

C. W. CHAREST, 

Counsel for David H. Blair, 
Commissioner of Internal Revenue. 

Now, September 19, 1928, the foregoing Notice certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 
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64 Filed Aug. 30,1928, United States Board of | 

Tax Appeals. 

j 

United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pen Company, Plaintiff in Error, 

v. 


David H. Blair, Commissioner of Internal Revenue, De¬ 
fendant in Error. 


Amended Prcecipe. 

To B. D. Gamble, 

Clerk of the United States Board of Tax Appeals, 
Washington, D. C. 

Sir: 


Please prepare and transmit to the Court of Appeals of 
the District of Columbia, as and for a transcript of 1}he rec¬ 
ord upon the petition for review in the above entitled 
cause, copies of the following: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 

3. Findings of fact, opinion and decision of the Board. 

4. Petition for review. 

5. Stipulation under paragraph (d), Section 10021 of the 
Revenue Act that the review should be by the COurt of 
Appeals of the District of Columbia. 

E. H. POLLARD, 
Counsel for Plaintiff in Error. 

Service of the foregoing praecipe is hereby admitted this 
30th day of August, 1928. 

C. W. CHAREST, 

C owns el for Defendant in Error, David H. Blair, 

Commissioner of Internal Revenue. 


Now, September 19, 1928, the foregoing Amended Prae¬ 
cipe certified from the record as a true copy. 


[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE] 
Clerk U. S. Board of Tax Appeals. 
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65 United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pen Company, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

On motion of counsel for the petitioner, it is 

Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro¬ 
ceeding in the Court of Appeals of the District of Columbia 
be and it is hereby extended from August 21, 1928, to Sep¬ 
tember 5, 1928. 

(Signed) JOHN M. STERNHAGEN, 

Member U. S. Board of Tax Appeals. 

Dated Washington, D. C., August 21, 1928. 

A true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk. 


66 United States Board of Tax Appeals. 

Docket No. 9408. 

W. A. Sheaffer Pen Company, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of rec¬ 
ord papers sur petition for review of the above entitled 
proceeding in the Court of Appeals of the District of Co- 
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lumbia be and it is hereby extended from September 5, 
1928, to September 20, 1928. 

(Signed) B. Ii. LITTLETOR, 

Member United States Board of Tax Appeals. 

Dated Washington, D. C., September 5, 1928. 

A true copy. Teste. 

B. D. GAMBLE, 

Clk. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 4838. 
W. A. Sheaffer Pen Company, appellant, vs. Commissioner 
of Internal Revenue. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 20, 1928. Henry W. Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columbia 

April Term, 1928 


No. 4838 

W. A. Sheaffer Pen Company, appellant 

v. 

Commissioner of Internal Revenue 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF ON BEHALF OF APPELLEE 


PREVIOUS OPINION IN THE PRESENT CASE 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 42-46), reported in 9 B. T. A. 842. 

j 

JURISDICTION 

This appeal involves income and excess-profits 
taxes for the period from January 8, 1918, to 
December 31,1918, and for the calendar year 1919 
in the sum of $11,804.63 and $18,545.72, respec¬ 
tively, and is taken from an order of redetermina- 

(i) 
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tion entered December 28, 1927. (R. 47.) The 

case is brought to this Court by petition for review 
filed on June 22,1928 (R. 49), pursuant to the pro¬ 
visions of the Revenue Act of 1926, c. 27, Sections 
1001,1002, and 1003,44 Stat. 9,109,110. 

QUESTION PBESENTED 

All of the assets of a corporation were trans¬ 
ferred to a new corporation organized for the pur¬ 
pose, and two shares of the new corporation’s stock 
were exchanged for one share of the old corporation. 
For some months after the transfer and exchange, 
the proportionate holdings of stock were in the 
same persons who had held the stock of the old 
corporation. It was expected that part of the 
stock of the new corporation would later be sold, 
and that control would pass to other persons, which 
expectation was realized a few months thereafter. 

Under the foregoing circumstances, did 50% con¬ 
trol remain in the same persons after the reorgan¬ 
ization within the meaning of Section 331 of the 
Revenue Act of 1918 so that, for the purpose of de¬ 
termining invested capital of the new corporation, 
no greater value might be allowed for the assets so 
transferred than would have been allowable to the 
old corporation? 

STATUTE INVOLVED 

Section 331 of the Revenue Act of 1918, c. 18, 40 
Stat. 1057, provides as follows: 


3 


i 


i 

Sec. 331. In the case of the reorganiza¬ 
tion, consolidation, or change of ownership 
of a trade or business, or change of owner* 
ship of property, after March 3,1917, if an 
interest or control in such trade or business 
or property of 50 per centum or more re^ 
mains in the same persons, or any of them; 
then no asset transferred or received from 
the previous owner shall, for the purpose of 
determining invested capital, be allowed a 
greater value than would have been allowed 
under this title in computing the invested 
capital of such previous owner if such asset 
had not been so transferred or received: 
Provided, That if such previous owner wafe 
not a corporation, then the value of any 
asset so transferred or received shall be 
taken at its cost of acquisition (at the date 
when acquired by such previous owner) with 
proper allowance for depreciation, impair¬ 
ment, betterment, or development, but no ad¬ 
dition to the original cost shall be made for 
any charge or expenditure deducted as ex¬ 
pense or otherwise on or after March 1,1913, 
in computing the net income of such pre¬ 
vious owner for purposes of taxation. 

STATEMENT OF FACTS 

The petitioner, W. A. Sheaffer Pen Company, is 
a corporation organized under the laws of the State 
of Delaware with its principal office at Fort Madi¬ 
son, Iowa, where it is engaged in the manufacture 
and sale of fountain pens. 


/ 
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W. A. Sbeaffer is the inyentor of a fountain pen. 
On April 11, 1913, the W. A. Sheaffer Pen Com¬ 
pany, hereinafter called the Iowa corporation, was 
organized under the laws of the State of Iowa. 
The Iowa corporation became the owner of the 

Sheaffer patents and successfully manufactured 

» 

and sold fountain pens. Its business prospered 
and from time to time its capital was increased, so 
that by 1917 there were outstanding 2,239 shares of 
common stock, par value $100 each, and also 546 
shares of nonvoting preferred stock of $100 par 
value. At the end of 1917 the prospects for the 
Iowa corporation were much better than they had 
been before, due partly to the fact that through 
successful litigation they had been able to establish 
the validity of their patents, and to the improve¬ 
ment in the general trade conditions. The business 
was expanding so rapidly that it was seriously 
handicapped on account of lack of capital. It was 
apparent that if additional capital was not ob¬ 
tained, bankruptcy was imminent. The only avail¬ 
able lines of credit which the Iowa corporation had 
were with the Fort Madison banks, which was 
limited by statute, and with the manufacturers 
from whom it bought its raw materials. A factory 
had been purchased which required large expendi¬ 
tures to be made before it could be used in the 
manufacture of fountain pens. A mortgage on 
this real estate would have impaired the credit of 
the corporation. The prices of materials and labor 
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were advancing rapidly, but the price of fountain 
pens, which was fixed by competition, did not ad¬ 
vance. (R. 27.) 

The stock in the Iowa corporation was worth at 
least double its par value. Fort Madison, Iowa, 
had been the scene of stock promotion activities 
and the stockholders in the Iowa corporation were 
insistent that in any scheme used to raise funds by 

j 

the sale of stock, the stock selling expense be limited 
to ten per cent. They also refused to consider any 
plan of reorganization and sale of stock unless one- 
half of their stock in the company to be organized 
was sold for them after some additional capital had 
been raised for the corporation. They wanted to 
get back what they had put into the corporation 
and be in a position of risking only their profit. 
(R. 27-28.) | 

In accordance with this idea, it was decided at a 
stockholders’ meeting, on December 15, 1917, to 
dispose of all of the assets of the Iowa corporation 
to a new corporation of the same name to be or¬ 
ganized under the Delaware laws. (R. 28.) 

The preferred shareholders were to receive pre¬ 
ferred stock, dollar for dollar, in the new corpo- 

I 

ration. The common stockholders were to receive 
two shares of the new for one of the old. (R. 30.) 
In order to permit the exchange of two shares for 
one, the assets received by taxpayer were written 
up $224,000. (R. 40.) 


I 
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No stock of the new company was to be sold for 
less than 90 cents on the dollar of par value net to 
the corporation. (R. 31.) 

The new corporation was organized, and on Jan- 
uary 14, 1918, the transfer of stock and assets was 
effected. (R. 32-36.) On the same date an agree¬ 
ment was executed under the terms of which the 
Delaware corporation agreed, after selling $200,000 
of its unissued stock, to sell on behalf of the stock¬ 
holders of the Iowa corporation, so much of their 
stock in the new corporation as might be deposited 
for that purpose within a specified time. The sale 
price was to net the stockholders 90 cents on the 
par dollar, and all of such stock so deposited was 
to be sold before the corporation was to sell any 
more unissued stock. (R. 38.) 

The sales of stock were slow because of the sales 
expense limit and the fact that such sales were 
effected by the company’s regular travelling sales¬ 
men. On January 14,1918, the date of reorganiza¬ 
tion, all issued stock of the new corporation was in 
the hands of the stockholders of the old; $200,000 
treasury stock was then sold, after which there 
was a sale of one-half of the stock held by the 
former holders of the stock of the Iowa corpora¬ 
tion. On December 31, 1918, less than 40% of the 
stock of the new corporation was held by the 
former stockholders of the old. (R. 41-42.) 

The Commissioner of Internal Revenue deter¬ 
mined that Section 331 of the Revenue Act of 1918 
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was applicable (R. 42), and the Board sustained 
this view, holding that-the reorganization took plaice 
on January 14, 1918; that after such reorganiza¬ 
tion, control remained in the same persons within 
the meaning of the statute (R. 46) ; and that there¬ 
fore no revaluation of assets for the purpose of 
determining invested capital was permissible. 

SUMMARY OF ARGUMENT 

The Delaware corporation was formed in the in¬ 
stant case to take over the assets of the Iowa cor¬ 
poration, upon the issuance of two shares of the 
stock of the former corporation for one share of 
the stock of the latter. It was part of the agree¬ 
ment between the parties that subsequent to the 
transfer of the assets and exchange of stock, 
$200,000 of the treasury stock of the new corpora¬ 
tion was first to be sold for the purpose of raising 
working capital. Thereafter, the option was to be 

extended to the prior owners of the stock of the 

• _ 

Iowa corporation to deposit with the Delaware cor¬ 
poration, within ten days, so much of their stock in 
the Delaware corporation as they might desire to be 
sold on their behalf. The stock was to be sold by 
the Delaware corporation at a net price of not less 
than $90 a share, and no stock was to be sold for 
less than that by the corporation until all of the 
stock so deposited was sold. 

After the exchange of stock, and transfer of the 
assets, the control of more than 50% of the stock 
of the Delaware corporation remained for some 

87609—29-2 
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months with the same persons who had held the 
stock of the Iowa corporation. 

The question in the present case is whether the 
Delaware corporation, in valuing the assets trans¬ 
ferred to it by the Iowa corporation, for invested 
capital purposes, is limited to the amount which 
would have been allowable to the Iowa corporation. 
This depends, in turn, upon whether 50% control 
remained in the same persons after the reorganiza¬ 
tion within the meaning of Section 331 of the 
Revenue Act of 1918. If so, the Delaware corpora¬ 
tion is limited to the amount allowable to the Iowa 
corporation. If not, it may determine the value as 
of the time of transfer. 

Invested capital was purposely limited by Con¬ 
gress to cash or cash value actually paid in or earned. 
Appreciation in value of capital assets was ex¬ 
cluded from invested capital. La Belle Iron Works 
v. United States, 256 U. S. 377, 387-389. Section 
331 of the Revenue Act of 1918 was enacted for the 
purpose of preventing taxpayers from including 
accretions of value in invested capital by the in¬ 
direct method of forming a new corporation to take 
over the assets of the old, and valuing the assets as 
of the date when the new corporation took them 
over, in cases where the same parties had control of 
both corporations. 

In the present case, the reorganization was com¬ 
pleted within the meaning of Section 331 of the 
Revenue Act of 1918 when the assets were trans- 
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ferred, and tlie stock exchanged, after which tinfie 

50% of the control remained in the same persons. 

| 

The later sale of the stock, though contemplated, 
was not a part of the reorganization proper. A mere 
sale of treasury stock of the Iowa corporation 
would not have permitted a revaluation for in¬ 
vested capital purposes even though control passed, 
and such a sale is no more material in relation to 
the Delaware corporation. 

Taxpayer wrote up its assets in the amount of 
$224,000 in the present case (R. 40) at a time when 
the control was the same as the control of the Iowa 
corporation. It is contrary to the intent of Sec¬ 
tion 331, supra, that this revaluation based on ap¬ 
preciation be included in invested capital merely 
because it was contemplated that control might at 

j 

same future date pass to others. j 

Moreover, the sale of stock of the Delaware cor¬ 
poration was entirely optional on the part of the 
Iowa corporation’s stockholders, it depended also 

I 

upon finding purchasers, and at the time of the ex¬ 
change of stock of the two corporations it was not 
known when control would pass to other hands. 
The minimum sale price of $90 a share added j;o 
this indefiniteness. 

The assets transferred to the Delaware corpor¬ 
ation were the same as the assets of the Iowa cor¬ 
poration. There was no change in control at the 
time of the transfer, and no reason to extend to 
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those in control the privilege of a write-up in in¬ 
vested capital to which they would not have been 
entitled if the corporate form had not been 
changed. 

The condition in Section 331 that 50% control re¬ 
main in the same persons relates only to the com¬ 
pletion of the reorganization proper. If the mean¬ 
ing were otherwise, and the condition related to the 
time necessary to complete the contemplated f uture 
sale of stock (as contended by taxpayer), the de¬ 
termination of invested capital would be suspended 
for an indefinite period. Congress dealt with the 
reorganization itself, and not with contingent 
eventualities. 

The word “control,” as used in Section 331, 
supra, includes control of a corporation by its stock¬ 
holders. Symington-Anderson Co. v. Commis¬ 
sioner of Internal Revenue (App. D. C.), 33 F. 
(2d) 372, Certiorari denied October 21,1929. (Not 
yet officially reported. See 50 Sup. Ct. 38); 
American Molasses Co. of New York v. United 
States (Ct. Clms. No. H-45), not yet officially 
reported. 

Under the foregoing circumstances, Section 331, 
supra, applies because control remained in the 
same persons after the reorganization. 

It may be added that the taxpayer seeks an ex¬ 
emption, and the statute is to be construed more 
strongly in favor of the Commissioner. Cornell v. 
Coyne, 192 U. S. 418. 
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ARGUMENT 

I 

The reorganization was completed within the meaning 
of the statute while the control of the business still 
remained in the stockholders of the Iowa corporation 


Taxpayer’s first point stresses the question of 
when the reorganization was completed. If the re¬ 
organization were completed and fifty per cent or 
more of the control yet remained in the hands of 
the stockholders of the Iowa corporation, Section 
331 of the Revenue Act of 1918, supra, is applica¬ 
ble. If not so completed, the section does not ap¬ 
ply. (This issue leaves for later consideration the 
problems relating to the meaning of interest and 
control in the trade or business.) 

A necessary basis for the discussion is an analysis 
of the purposes to be accomplished and the means 
of accomplishment contained in the plans set out 
in the evidence. The Iowa corporation faced diffi¬ 
culties in financing due to too rapid expansion. It 
was necessary to raise capital. The stock already 


outstanding was worth double its par value, and 
this fact precluded the possibility of selling treas¬ 
ury stock. (R. 27.) Moreover, the stockholders 
demanded the opportunity to dispose of half their 
stock in order to realize their original investment, 
leaving at risk only the profit from the increased 
value of the stock. (R. 28.) 






12 


To accomplish the foregoing, a plan was adopted 
which contemplated: 

(a) The formation of a Delaware cor¬ 
poration to take over the assets of the Iowa 
corporation, issuing two shares of the com¬ 
mon stock of the former corporation for one 
share of the latter. (R. 30.) 

(b) After the transfer of the assets, the 
stock of the new corporation which was to 
replace the treasury stock of the old, was 
to be sold until $200,000 par value of 
such stock had been disposed of. The pur¬ 
pose of this was to raise working capital. 
(R. 38.) 

(c) After the sale of $200,000 par value 
of the common stock of the new corpora¬ 
tion, the stockholders of the old corporation 
had the privilege of depositing within a 
limited time such of their stockholdings as 
they might desire to be sold. (R. 38.) 

None of the stock, including the $200,000 referred 
to under (b) was to be sold for a net of less than 
$90 per share until all of the stock desired to be 
sold by the stockholders exercising their privilege 
had been disposed of. 

Was the reorganization complete within the 
meaning of the statute when the assets were trans¬ 
ferred to the new corporation, and the exchange 
of stock made, or was the sale of all the stock a 
necessary condition to a completed reorganization ? 

The Government takes the view that the transfer 
of assets and exchange of stock between the two 
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corporations was in itself the reorganization and 
that the mere contemplated later sale of stock was 
immaterial to the application of Section 331, supra. 
The sale of the treasury stock of the Iowa corpora¬ 
tion, without the formation of a new corporation 
and exchange of assets, would not have amounted 
to a reorganization, and it does not appear how 
the mere contemplated future sale of additional 
stock can have the effect of postponing the com¬ 
pletion of a reorganization otherwise complete in 
itself. 

Many things might have interfered with the sale 
of the stock, particularly in the present case where 
a minimum net price of $90 a share was agreed 
upon. (R. 39.) Long periods of time might have 

I 

passed before the purpose was accomplished, aiid 
there was no present assurance that it would ever 
be accomplished. Nor was there any obligation bn 
the part of the stockholders to sell any of their 
stock. That the parties contemplated the possi¬ 
bility of such sale and provided for it by agreement 
in connection with their plans does not distinguish 
it from an ordinary sale of stock by a corporation 
which is not a party to a reorganization. 

The exchange took place on January 14, 1918, 
and at that time all of the issued stock of the new 
corporation was held by the stockholders of the 
old. Thereafter the contemplated sales of stock 
were slowly made by the regular travelling sales¬ 
men of the company. (R. 41.) 
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If, therefore, the reorganization was completed 
on January 14, 1918, with the exchange of stock 
and transfer of assets, more than 50 per cent of the 
issued stock remained in the hands of the stock¬ 
holders of the old corporation after such comple¬ 
tion. It was not until near the end of the year 1918 
that such holdings were reduced below 40 per cent. 

The interpretation of the statute urged by the 
Government receives support in later legislation. 
Congress defined the term “reorganization” in Sec¬ 
tion 112 (i) (1) of the Revenue Act of 1928, c. 852, 
45 Stat. 791, in part as follows: 

(1) The term “reorganization” means 
* * * (B) a transfer by a corporation of 

all or a part of its assets to another corpora¬ 
tion if immediately after the transfer the 
transferor or its stockholders or both are in 
control of the corporation to which the as¬ 
sets are transferred, * * *. 

It is obvious that under the 1928 Act, the ex¬ 
change of stock and assets was in itself a reorgan¬ 
ization. This Court looked to subsequent legisla¬ 
tion for aid in statutory construction in Joy Floral 
Co. v. Commissioner, 29 F. (2d) 865, 868. 

Taxpayer has made many references to the pur¬ 
pose of Section 331, supra. In this connection it is 
necessary to recall the intent of Congress in pro¬ 
viding the basis for determining invested capital. 
Excess profits tax legislation was an extraordinary 
measure for raising increased revenue to carry the 
burden of heavy expenses incident to the war. It 
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was directed at businesses whose income exceeded 
that which was normal and reasonable in relation 
to invested capital. Accordingly, invested capital 
was made a part of the basis for limiting the 
amount of tax. To increase invested capital is to 
decrease tax. (See Section 301 of the Revenue Act 
of 1918.) Congress, in order to guard against in¬ 
flated values, restricted invested capital to cash or 
cash value, actually paid in or earned. (See Sec¬ 
tion 326 Of the Revenue Act of 1918.) Every safe¬ 
guard was used to prevent the inflation of values, 
whether directly or indirectly. Appreciation in 
value was excluded. See La Belle Iron Works v. 
United States, 256 U. S. 377, 387-389. Reorgan¬ 
ization would have been a simple expedient for 
including appreciations or inflations of value, if the 
value at the time of the reorganization could be 
made the test. Every corporation could have been 
reorganized whenever there was an increase in 
value of capital assets over the cash value of the 
assets when paid in. Accordingly, Congress acted 
to prevent such a revaluation of capital assets in 
cases where the reorganized company was substan¬ 
tially controlled by the same persons who controlled 
it prior to reorganization, because at the time of 
such reorganization no additional assets were paid 
in. There was a mere revaluation of the capital 
assets already existing. Section 331, supra, em- 

I 

bodies the Congressional intent in this respect. 
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In the present case, taxpayer wrote up its assets 
in the amount of $224,000 (R. 40) which was the 
arbitrary value of good will. The object of so do¬ 
ing was to allow it to issue two shares of its stock 
for one share of the Iowa corporation. It is the 
very purpose of Section 331, supra, to prevent such 
an act from resulting in corresponding increase in 
invested capital, because no new cash value was 
paid in or earned. The same persons were in con¬ 
trol, and if taxpayer’s version is correct, they have 
evaded the plain intent of Congress and received 
a benefit by a mere change of corporate form. 

Moreover, it is equally clear that Congress did 
not intend to permit a greater value to be given to 
capital assets in determining invested capital 
merely because additional stock in a corporation 
might be sold in the future with the result that the 
majority of its stock would sometime pass into new 
hands. No such greater value would have been al¬ 
lowed if the Iowa corporation had sold its treasury 
stock. In principle, that is all that was done in the 
present case, although in order to facilitate such 
sale of stock the new corporation was formed as a 
medium for the issuance of two shares for one, 
rendering the stock more readily salable. There 
appears, therefore, to be no better basis in prin¬ 
ciple for allowing increased capital values for cal¬ 
culating invested capital in this case than if the 
same object had been accomplished through the 
sale of the treasuiy stock of the old corporation. 
Such is the clear intent of Section 331, supra. 
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It may be added that taxpayer claims a privilege 
in the nature of an exemption, and the statute must 
therefore be construed more strongly in favor Of 
the Commissioner. Cornell v. Coyne, 192 U. S. 418. 

I 

It is is urged, therefore, that the reorganization 
was completed within the meaning of the statute 
when the exchange of stock and assets took place, j 

11 | 

The stock ownership of the new corporation “ remained ” 
with the stockholders of the old within the meaning of 
the statute 

The second point urged by taxpayer is that Sec¬ 
tion 331, supra, requires that 50 per cent control 
“remain” in the same persons, and that since no 

i 

specific time limit is affirmatively set out in the sec¬ 
tion, the Court must amend the statute to read 
“remain for more than a reasonable time.” 

The reasonable time test, whether read into the 
statute or not, is immaterial here. It can relate 
only to such time as may be reasonably necessary to 
complete the reorganization itself. If, after the 
reorganization is complete, the new organization 
continues to be carried on with a 50 per cent 6r 
more control lodged in the same persons, as in the 
present case, the requirement of the statute is met. 

The test of a reasonable time would not be the 
number of days, weeks, or months in which the con¬ 
trol remained in the same persons. Nor is the time 
necessary to sell additional stock on the open mar¬ 
ket such a test. The statute contemplates only the 
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time incident to the reorganization itself. In the 
present ease, the control remained the same after 
the reorganization was complete (see Argument un¬ 
der Part I of this brief), and the condition of the 
statute was therefore affirmatively complied with. 

Section 112 (i) (1) of the Revenue Act of 1928, 
supra, again illustrates the propriety of this view 
of the intent of Congress. That section provided 
that the term “reorganization” meant a transfer 
of assets from one corporation to another “if im¬ 
mediately after the transfer the transferor or its 
stockholders or both are in control of the corporar- 
tion to which the assets are transferred.” 

The value of a later statute in aid of construc¬ 
tion was referred to by this Court in Joy Floral Co. 
v. Commissioner, supra. 

As already stated, the word “remain” must be 
construed in relation to the reorganization itself. 
To relate it to the time reasonably necessary for 
the later sale of the stock is not only inconsistent 
with the plain intent of Section 331, supra, but pro¬ 
vides a vague and indefinite rule which would vary 
greatly under the facts of each particular case. It 
is difficult, if not impossible, to say what may be a 
reasonable time for the sale of stock, particularly 
where a minimum price is fixed at $90 a share. It 
involves investigation of the market for the stock 
at that rigid price; determination of whether the 
sales methods were efficient (which would seem to 
exclude the selling of capital stock by fountain pen 
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salesmen) ; and the many other factors material to 
sale, such for instance as the financial condition of 
the company. It is difficult to say whether thirty 
days or five years is a reasonable time to complete 
the sales under such circumstances. 

This case must be considered in relation to the 
uniform administration of the tax laws. If tax¬ 
payer’s rule is adopted, there will be a different, 
varying, and indefinite period in every case during 
which control must remain if Section 331, supra, 
is to apply. Clearly Congress could not have in¬ 
tended such a variable test when there is so precise 
and practical a gauge readily apparent. If the 
question of whether or not such control remains is 
related solely to the completion of the reorganiza¬ 
tion itself, there is a definite test, easily applied, and 
consistent with the clear intent of Congress. Im¬ 
material future eventualities are thereby elimi¬ 
nated. 

It is urged, therefore, that since the requisite 
control remained in the same persons after the 
reorganization was complete (see Argument in 
Part I of this brief), the condition of the statute 
is met. 

Ill I 


Section 331 can not be construed to require the 50 
cent control to remain for the taxable year 


per 


In the third point taxpayer asks the court to 
insert in Section 331 words to the effect that the 
50 per cent control must remain in the same per- 
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sons for the taxable year. Taxpayer admits (Br. 
29) that this construction is “probably not as per¬ 
suasive as either Construction Number I or Num¬ 
ber II * * *”. 

It is necessary at the outset to correct an inad¬ 
vertence on page 32 of taxpayer’s brief. The state¬ 
ment is there made that “this 50 per cent interest 

or control did not remain in the vear 1918 or the 

•/ 

year 1919.” As a matter of fact, the exchange of 
stock and transfer of assets did not take place until 
January 14, 1918, and the only relevant fact dis¬ 
closed in the findings is that former stockholders 
held less than 40 per cent on December 31, 1918. 
(R. 41.) 

It is clear, therefore, that such interest or con¬ 
trol did remain during part of 1918. 

No reason appears, however, for inserting in 
Section 331 the words suggested by taxpayer. 
There is nothing to indicate that the time of the 
year in which a reorganization takes place is mate¬ 
rial to the construction of Section 331, or that the 
period during which control must remain shall be 
longer because the reorganization was earlier, or 
shorter because later in the year. 

Moreover, if taxpayer’s view is to be accepted, in 
any reorganization even though more than 50 per 
cent control remains in the persons for a substan¬ 
tial period thereafter, nevertheless whenever such 
control becomes less than 50 per cent, the corpora¬ 
tion must receive the benefit of increased values for 
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the taxable year in question. If in later years the 
original holders regain control, the invested capital 
at once reverts back to the former basis. Followed 
to its logical conclusion, after a reorganization has 
once taken place, the reorganized company is en¬ 
titled to revalue its assets for invested capital pur¬ 
poses every time control changes. The rule urged 
by taxpayer is (Br. 30) : 

In other words, let each year stand upon 
its own bottom. 

The result would be to extend to a reorganized 
corporation a privilege in perpetuity to which the 
ordinary corporation is not entitled. Never be¬ 
fore has it been asserted that the mere change in 
control of the stock of a corporation permits a 
revaluation- for invested capital purposes. 

IV | 

“ Control,” as used in section 331, includes control of a 
corporation by its stockholders 

Taxpayer’s fourth point is that a corporation 
has absolute control of its own business, and that 
when its assets are transferred to another corpora¬ 
tion, there is a 100 per cent change in control, even 
though the stockholdings in the one are identical 
with the stockholdings in the other. In other 
words, in considering the element of control, the 
stockholder is an immaterial factor, and is to be 
ignored. 








Taxpayer admits that such a construction fails 
to carry out the obvious intent of Congress (Br. 
34-35), but maintains that Section 331 is suscep¬ 
tible of no other construction. Neither the authori¬ 
ties nor ordinary business common sense supports 
the admittedly narrow construction so urged. 

This Court has decided contrary to the views of 
taxpayer in Symington-Anderson Co. v. Commis¬ 
sioner of Interned Revenue (App. D. C.), 33 F. 
(2d) 372 (certiorari denied Oct. 21,1929. Not yet 
officially reported. See 50 Sup. Ct. 38). In that 
ease an individual transferred certain assets to a 
corporation formed for the purpose, receiving as 
consideration more than 50 per cent of the stock 
of the corporation. This Court said (p. 374) : 

To this expense the statute (Section 331) 
limits the value of the invested capital, when, 
as here, more than 50 per centum of the stock 
remains in Symington, the previous owner, 
in lieu of the agreement transferred. (Inter¬ 
polation ours.) 

In the ease of The American Molasses Co. of New 
York v. United States (Ct. Clms. No. H-45), de¬ 
cided December 3, 1928, not yet officially reported, 
but published in Prentice-Hall, 1928 Ed., Vol. I, p. 
1403.39, the Court of Claims said: 

The transaction involved herein having oc¬ 
curred subsequent to March 3,1917, and the 
total ownership, interest, and control having 
remained in the same persons, it follows that 
the foregoing section applies to the transfer 
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of the stock of the New Jersey company to 
plaintiff company. W. A. Sheaffer Pen Co. 
v. Commissioner, 9 B. T. A. 842, and the 
cases therein cited. 

The language of the Supreme Court in Pearsall 
v. Great Northern Railway, 161 U. S. 646, though 
not dealing with the income tax laws, clearly shows 
the same conception. The Court said (p. 671) : 

I 

But the fact that one half of the capital 
stock of the reorganized company is to be 
turned over to the shareholders of the Great 
Northern, which is, in turn, to guarantee the 
payment of the reorganized bonds, is evi¬ 
dence of the most cogent character to show 
that nothing less than a purchase of a con¬ 
trolling interest, and practically the absolute 
control, of the Northern Pacific is contem¬ 
plated by the arrangement. (Italics sup¬ 
plied.) | 

j 

An excellent practical analysis of the meaning of 
the word “control” is adopted by the Board (R. 
44), quoting from the opinion of Judge Thayer in 
United States v. Northern Securities Co. (C. C. 
Minn.), 120 Fed. 721, 725, as follows: 

It will not do to say that, so long as each 
railroad company has its own board of di¬ 
rectors, they operate independently, and are 
not controlled by the owner of the majority 
of their stock. It is the common experience 
of mankind that the acts of corporations are 
dictated and that their policy is controlled 
by those who own the majority of their 



24 


stock. Indeed, one of the favorite methods 
in these days, and about the only method, of 
obtaining control of a corporation, is to pur¬ 
chase the greater part of its stock. It was 
the method pursued by the Northern Pacific 
and Great Northern Companies to obtain 
control of the Chicago, Burlington & Quincy 
Railroad; and, so long as directors are 
chosen by stockholders, the latter will neces¬ 
sarily dominate the former, and in a real 
sense determine all important corporate 
acts. 

The fact that the ownership of a majority 
of the capital stock of a corporation gives 
one the mastery and control of the corpora¬ 
tion was distinctly recognized and declared 
in Pearsall v. Great Northern Railway, 161 
U. S. 646, 671, 16 Sup. Ct. 705, 710, 40 L. 
Ed. 838. The same fact has been recognized 
and declared by other courts. Pennsylvania 
R. Co. v. Commonwealth (Pa.) 7 Atl. 368, 
371; Farmers’ Loan d Trust Co. v. New 
York d Northern Railway Co., 150 N. Y. 
410, 425, 44 N. E. 1043, 34 L. R. A. 76; 
People ex rel. v. Chicago Gas Trust Co., 
130 in. 268, 22 N. E. 798, 802, 8 L. 
R. A. 497, 17 Am. St. Rep. 319. In op¬ 
position to this view counsel cite Pullman 
Car Co. v. Missouri Pacific Co., 115 U. S. 
587, 596, 6 Sup. Ct. 194, 29 L. Ed. 499, but 
in that case the meaning of the word “con¬ 
trolled,” as used in a private contract, was 
the point under consideration, and what was 
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said on the subject can not be held applica¬ 
ble to cases arising under the anti-trust act, 
when the point involved is whether the own¬ 
ership of all the stock of two competing and 
parallel railroads vests the owner thereof 
with the power to suppress competition be¬ 
tween such roads. We entertain no doubt 
that it does. Indeed, we regard the sup¬ 
pression of competition, and to that extent 
a restraint of commerce, as the natural and 
inevitable result of such ownership. (Italics 
supplied.) 

That the word “control,” as used in the internal 
revenue laws, contemplates stock ownership is 
clearly shown by a reference to the definition of 
“reorganization” in Section 112 (i) (1), already 
quoted in this brief. It reads, where relevant, as 
follows: 

(1) The term “reorganization” means 
* * * (B) a transfer by a corporation of 
all or a part of its assets to another corpora¬ 
tion if immediately after the transfer the 
transferor or its stockholders or both are in 
control of the corporation to which the assets 
are transferred, * * *. 

Thus, to Congress “control” evidently includes 
the medium of stockholders. 

As already stated, taxpayer admits that its con¬ 
struction does not carry out the obvious intent of 
Congress. If such construction were adopted, Sec¬ 
tion 331 could never apply where a corporation 
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was upon either end of the reorganization. On the 
other hand, the construction urged by the Govern¬ 
ment carries out the intent of Section 331 that re¬ 
valuations for invested capital purposes are not to 
be allowed when, upon reorganization, 50 per cent 
of the substantial interest in the business remains 
unchanged. 

Taxpayer relies upon De.s Moines National Bank 
v. Fairweather, 263 U. S. 103 (Br. 38-40). The 
case has no application here. The question there 
considered is whether states may tax the stock of 
corporations where part of the investment is in se¬ 
curities of the United States, in themselves exempt 
from state taxation. The Court rules that the own¬ 
ership of the stock of the corporation is in its stock¬ 
holders and is distinct from the corporation’s own¬ 
ership of its assets. The stock is taxable, therefore, 
even though some of the corporate assets may not 
be. There is nothing in the decision, however, 
which relates to the question of control. 

It is urged, therefore, that the word “control” 
clearly includes control by stockholders of a cor¬ 
poration. 

CONCLUSION 

It is urged from the foregoing that the requisite 
control remained in the same persons after the re¬ 
organization in the present ease within the mean¬ 
ing of Section 331, supra, and the assets of tax¬ 
payer cannot be revalued for the purpose of deter¬ 
mining invested capital. 


\ 
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It is respectfully urged, therefore, that the de¬ 
cision of the Board of Tax Appeals should be 
affirmed. 

G. A. Youngqttist, j 

Assistant Attorney General. 
Sewall Key, j 

Morton Poe Fisher, 

Special Assistants to the Attorney General. 

C. M. Charest, 

I 

General Counsel, 

Bureau of Internal Revenue, 

\ 

Stanley Suydam, 

Special Attorney, j 

Bureau of Internal Revenue, 

Of Counsel. \ 

December, 1929. 
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IN THE 

Court of appeals, ©Strict of Columbia 

APRIL TERM, 1928. 


No. 4838. 


W. A. Sheaffer Peic Company, Appellant, 


vs. 

Commissioner of Internal Revenue, Appellee. 


Appeal from the Board of Tax Appeals. 


APPELLANT’S REPLY BRIEF AND ARGUMENT. 


STATEMENT OF FACTS. 

Appellee has erroneously assumed that, in order to 
permit the exchange of two shares of common stock for 
one, Taxpayer wrote up its assets in the sum of $224,- 
000 by placing an arbitrary valuation of this amount 
upon its good will. (Appellee’s Brief P. 5, P. 9, and 
P. 16.) This erroneous assumption doubtless arose 



2 


through a statement in the opinion of the Board of Tax 
Appeals. (Transcript of Record P. 40), although 
nothing is said by the Board about this alleged write 
up being a write up of good will. 

Two Hundred and Twenty Four Thousand Dollars 
was the amount of good will claimed by Taxpayer. We 
pointed out in our Original Brief that evidence was 
introduced by Taxpayer as to the value of its good will. 
(For example see Record of Earnings R. 41). The 
Board refused (R. 46) to pass on the value of Tax¬ 
payer’s good will, because its construction of Section 
331 of the Revenue Act of 1918 prevented the inclusion 
in Taxpayer’s Invested Capital of any of Taxpayer’s 
assets at their fair market value on the date of the 
transfer from the Iowa Corporation,—not only those 
assets whose values were agreed to by appellee, but 
also the one asset, viz : Good Will as to which the par¬ 
ties litigant were not agreed as to the fair market 
value thereof. If, on this appeal, it should be held 
that Section 331 does not prevent the valuation for In¬ 
vested Capital purposes of the assets purchased on 
January 14, 1918, at their fair market value on that 
date, this cause should be remanded to the Board of 
Tax Appeals for a finding as to the fair market value 
of Good Will on the date in question and this valuation 
should then be included in Taxpayer’s Invested Capi¬ 
tal the same as the other assets relative to which no 
dispute exists between the parties litigant as to their 
fair market value. 

The Board’s erroneous assumption as to the neces¬ 
sity of a $224,000.00 write up is negatived and con¬ 
trolled by its specific finding of facts and the stipula¬ 
tions of the parties litigant set forth in the Board’s 
opinion. These specific findings of fact and the stipu¬ 
lations referred to are as follows: 
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First: That the fair market value of the assets trans¬ 
ferred from the Iowa Corporation to Taxpayer 
January 14, 1918, were as follows: 


on 


Fair Market Value 
Jan. 14, 1918. 


Real Estate and Buildings.$127,009.00 

Patents . 135,500.00 

Tools, Machinery and Equipment. 61,153.15 

Office Fixtures. 5,909.72 

Advertising Supplies. 4,840.60 

Completed Pens and Material. 67,370.80 

Salesmen’s Samples and Advances. 8,951.17 

Branch Office Merchandise. 9,594.83 

Notes and Accounts Receivable. 171,193.58 

Cash . 21,377.35 


In other words, the parties litigant have agreed that 
the assets transferred had, on January 14, 1918, a fair 
market value, exclusive of good will of the sum of 
$612,897.20 (R. 41). 

It should be noted that this total is only $2,680.19 less 
than the valuation placed upon these transferred assets 
in the offer made by the Iowa Corporation to sell to 
the Delaware Corporation, (R. 33), and in the Resolu¬ 
tion of Acceptance passed by the Delaware Corpora¬ 
tion, (R. 35). All items listed are identically the same, 
except Cash, where the agreed amount is slightly less 
and except Pen Show Cases, where the agreed amount 
is slightly more. 

It should also be noted in this same Stipulation, (R. 
41), that the following items transferred, exceeded the 
cost thereof to the Iowa Corporation by the following 
sums; 
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Excess Over Cost 


Real Estate and Buildings. $87,054.00 

Patents . 128,574.27 

Tools, Machinery and Equipment. 5,060.91 

Office Fixtures. 1,145.43 

Pen Show Cases in Dealers’ Hands. 538.39 


Total .$212,373.00 


The Board of Tax Appeals apparently did not add 
the totals of these items, hut assumed that they 
amounted to the $224,000.00. This is doubtless the 
write up to which the Board of Tax Appeals referred. 
It, of course, does not constitute a write up by Tax¬ 
payer. It was simply the increased price which Tax¬ 
payer paid the Iowa Corporation over and above the 
cost of these assets to the Iowa Corporation. 

Let us next check this statement as to a write up by 
the increase in the number of shares of stock. We find 
that this increase was 2292 shares of a par value of 
$100 per share, or a total of $229,200.00. (R. 32.) So 
with these figures alone it would only have been neces¬ 
sary to make a write up of the difference between 
$229,200.00 and the $212,373.00. But this method is 
not accurate, because it takes no account of the exist¬ 
ing surplus in the Iowa Corporation. The accurate 
method of determining this factor is to take the fair 
market value of the assets of the Iowa Corporation, 
viz: $612,897.20 and deduct therefrom the Accounts 
Payable of the Iowa Corporation in the sum of $36,- 
237.00 and the Notes Payable in the sum of $52,000.00, 
or a total of $88,237.00 to arrive at the net value of the 
assets of the Iowa Corporation. This net value is thus 
seen to be $524,660.20. In payment of assets with an 
agreed net value of this sum of $524,000.00, there were 
issued 4584 shares of common stock and 546 shares of 
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preferred stock, all of a par value of $100 per share, 
or stock of a total par value of $513,000.00 for net as¬ 
sets with an admitted market value in excess of $524,- 
000.00. It will therefore be seen that not only was no 
write up necessary by Taxpayer of the Good Will ac- 

I 

quired by the Iowa Corporation or otherwise, but thjat 
there was an actual surplus in excess of $ll,000.00j 
Appellee’s Statement of Facts ignores the fact that 
the Resolution authorizing the sale of the assets of the 
Iowa Corporation, which was passed by unanimous 
vote of its stockholders, specifically recited the need 
of additional working capital and that it was impos¬ 
sible for the Iowa Corporation to borrow this capital, 
(R. 29), and directed the officers of the Iowa Corpora¬ 
tion to carry out the plan of the reorganization, which 
included the sale of stock in Taxpayer with the mihi- 
mum limitation on the sale price of ninety cents on the 
dollar net to the corporation, (R. 31); and that long 
before the reorganization plans had been carried out 
so that sufficient capital was available for corporate 
purposes, viz: after the end of 1919, when the sale of 
the unissued capital stock ceased, less than 40 per cent 
of the stock of the new corporation was held by the 
former stockholders of the old corporation. (R. 41- 
42.) At no time has this percentage materially in¬ 
creased and it has, in fact, materially decreased. The 
percentages of the combined common and preferred 
held ran materially lower, viz: down as low as one- 
fourth in 1925 and 1926. (R. 41-42.) 

j 

ARGUMENT. 

In considering the issues presented by this appeal, 

we respectfully request that the Court keep constantly 

in mind two facts: 

* 
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First: That the fair market valuation of the assets 
purchased from the Iowa Corporation during the reor¬ 
ganization process has never been questioned. 

Second: That no one questions and there has been 
no intimation on the part of appellee that the reorgan¬ 
ization involved was brought about for the purpose of 
reducing or minimizing the War Profits Tax or Excess 
Profits Tax. That it is conceded by appellee that this 
reorganization was essential and unavoidable if the 
W. A. Sheaffer Pen Company was to continue in busi¬ 
ness. That the stockholders of the Iowa Corporation did 
surrender control of both the voting stock and the total 
outstanding stock in a tremendously profitable busi¬ 
ness. That this surrender was accomplished in exact 
accordance with the plans which were formulated and 
agreed upon before any transfer of assets was made 
to Taxpayer. That not only was control surrendered, 
but the proportionate profits of the Iowa stockholders 
in the business of the W. A. Sheaffer Pen Company 
were at the same time reduced to 40 per cent and even 
less. 

Taxpayer respectfully submits that appellee’s dis¬ 
cussion of the purposes of Congress in enacting Sec¬ 
tion 331 is somewhat superficial. No one denies that 
Congress was attempting to prevent inflation of in¬ 
vested capital and that mere appreciation in values of 
assets could not be used to increase invested capital 
so long as these assets were held by the same corpora¬ 
tion. This is all that is decided by La Belle Iron Works 
vs. United States, 256 U. S. 377. In that case, only 
one corporation was involved. 

But once there is a change of control and ownership 
such assets can be included in invested capital at the 
fair market value,—the congressional theory doubtless 
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being that such a change of control and ownership af¬ 
forded sufficient assurances that these steps were: not 
being taken to increase invested capital and to mini¬ 
mize taxes. 

The proper starting point of our discussion is,; not 
what the law would be if we were still dealing with the 
same corporation, and not what the law would t}e if 
there had been no such change even if dealing with I two 
corporations, and not what the law would be if Tax¬ 
payer’s reorganization had failed through inability to 
sell its stock, but what the law is as applied to the 
Sheaifer reorganization as it was planned and as it 
was carried through. 

I. | 

No Control of the Business Remained in the Stockhold¬ 
ers of the Iowa Corporation After the Reorgani¬ 
zation Was Completed. 

It seems to be conceded in appellee’s Brief that j the 
use of the word “interest” as found in Section 33l of 
the Revenue Act of 1918 has no applicability to the 
case at bar. The arguments found in this Reply Brief 
under the Sub-headings 1, 2 and 3 are, however, equally 
applicable to the word “interest” as well as the word 
“control”. 

Appellee lays great stress upon the definition of the 
word “reorganization” found in the Revenue Act of 
1928. ! 

Let us therefore examine this definition in its en¬ 
tirety, rather than the short excerpt which appellee 
sets forth in its brief. We find the Statutory defini¬ 
tion to be set forth in the following words: 
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“DEFINITION OF REORGANIZATION.—As 
used in this section and sections 113 and 115— 

(1) The term “reorganization” means (A) a 
merger or consolidation (including the acquisition 
by one corporation of at least a majority of the 
voting stock and at least a majority of the total 
number of shares of all of the classes of stock of 
another corporation, or substantially all the prop¬ 
erties of another corporation), or (B) a transfer 
by a corporation of all or a part of its assets to 
another corporation if immediately after the trans¬ 
fer the transferor or its stockholders or both are 
in control of the corporation to which the assets 
are transferred, or (C) a recapitalization or (D) 
a mere change in indentity, form, or place of or¬ 
ganization, however, effected.” 

By the words “this section” is, of course, meant 
Section 112 of the Revenue Act of 1928, in which the 
definition is found. 

Section 112 lays down tests for determining gain or 
loss upon the sale or exchange of property. 

Section 113 lays down similar tests when the prop¬ 
erty was acquired after February 28, 1913. 

Section 115 deals with the taxability of distributions 
by corporations to the recipients of these distributions. 

By the very words of Congress these definitions of 
the word “reorganization” are limited to the cases to 
which these specific sections are applicable. None of 
these Sections bear the remotest relation to the ques¬ 
tion of the valuation of a corporation’s assets for in¬ 
vested capital purposes. It is not, as stated by ap¬ 
pellee on page 14 of its Brief, “obvious that under 
the 1928 Act the exchange of stock and assets was in 
itself a reorganization.” This is only true in so far 
as taxable liabilities arise by virtue of the sales or 
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exchanges of property under Sections 112 and 113 or 
as to distributions by corporations under Section 115 
of the Revenue Act of 1928. j 

In dealing with the word “reorganization” under 
any other Section of the Revenue Act of 1928 where 
an accurate definition of the word “reorganization” 
would be required, the direct converse of appellee’s 

I 

statement is true. Except under these specific sections 
it would not be proper to accept a definition expressly 
confined by a legislative enactment to these specific 
sections. 

In construing statutes or documents, legal instru¬ 
ments or contracts, there exists a rule of construction 
of practically universal application, viz: “Designatio 
unius est exclusio alterius.” In other words, by specif¬ 
ically confining the definition of a word in general use 
both in common parlance and in legal terminology, 
Congress has very clearly indicated an intent that this 
definition is only applicable to the specific portions of 
the Statute mentioned and has likewise indicated! an 
intent that, in construing any other portions of jthe 
Statute, the normal and accepted meaning of the wjord 
shall be used. | 

A rule of similar import is often referred to as Ithe 
“so easy to say so” rule. If Congress had intended 
to apply any such definition to the word “reorganiza¬ 
tion” as that which appellee is seeking, it could have 
said so just as easily in the Revenue Act of 1918 as it 
did in the Revenue Act of 1928. The legislative “pur¬ 
pose could have been easily expressed by saying * * * ”. 
Vicksburg R. R. Company vs. Dennis, 116 U. S. 669. 

When this Court looked to subsequent legislation for 
aid in statutory construction in the case of Jay Floiral 
Company vs. Commissioner, 29 F. (2d) 865, 868, it was 
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considering two Congressional enactments in the Rev¬ 
enue Acts of 1924 and 1928, which dealt with identical 
subject matter, viz: the validity of a waiver of the bar 
of the Statute of Limitations executed by a Taxpayer 
and the Commissioner. The purpose of the two clauses 
was apparently identical and the language was sub¬ 
stantially the same, although the clause in the 1924 
Statute was somewhat ambiguous and the clause in the 
1928 Statute was entirely clear. 

We submit that, if the definition of the term “reor¬ 
ganization” which appears in the Revenue Act of 1928 
had appeared in the Revenue Act of 1918, and had by 
express words been confined to the ascertainment of 
gain or loss growing out of the sale or transfer of 
property, this very limitation on this definition would 
have at least raised an inference that such definition 
was not to be applied to other Sections of the Revenue 
Act of 1918 and would, if possible, have presented an 
even clearer case for Taxpayer than is now presented. 

On page 26 and 27 of our original Brief, we referred 
to Section 202, Subdivision (c) (3) of the Revenue Act 
of 1921, which likewise dealt with the transfer of 
assets and fixed the time test for the control which 
would vest in the corporate transferee as being “im¬ 
mediately after the transfer.” Now this time test 
marches right along side of the test fixed by Section 
331 which is identical with Section 331 of the Revenue 
Act of 1918. 

If there ever was a proper case for the use of sub¬ 
sequent legislation for aid in statutory construction, 
it is presented here. It would seem that appellee 
should have as carefully avoided this doctrine of sub¬ 
sequent legislative interpretation as he did the Tax¬ 
payer’s discussion of these two time tests on pages 
26 and 27 of its original Brief. 
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Appellee is contending for the application to Section 
331 of the test prescribed by Section 202, in spite of 
the fact that the language of Section 202 and Section 
331 fixed time tests which are as far apart as the 
Poles. 

Again we ask why Congress failed to use the Same 
language as is found in Section 202, or at least!lan¬ 
guage of similar import, if it intended to test the 
applicability of Section 331 by the situation which ex¬ 
isted immediately after the transfer to Taxpayer of 
the assets of the Iowa Corporation? 

Taxpayer does not deny that the sale of its stock 
depended upon the finding of purchasers and thht it 
was within the realms of possibility that such pur¬ 
chasers might not have been found. If this contingency 
had occurred, the 50 per cent stock ownership would 
not have passed and the present litigation would never 
have arisen. 

But we are not dealing with any mere contempla¬ 
tion “that control might at some future time pa$s to 
others”, (Appellee’s Brief p. 9); but with a definitely 
fixed plan for the sale of stock to raise the necessary 
capital for this growing enterprise and it was known 
that this could not be accomplished without disposing 
of more, than 50 per cent of Taxpayer’s stock. 

Stock could not be sold in the Iowa Corporation. 
(R. 27). The “scheme of reorganization” itself “con¬ 
templates the ultimate disposition by the stockholders 
as of the date of the reorganization of stock to the 
extent that they would no longer hold a majority 
thereof.” (R. 46.) “It was anticipated that some 
considerable time would be required to sell the Stock 
as contemplated.” (R. 46.) It will be seen froip the 
foregoing excerpts that the Board of Tax Appeals 
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recognized the necessity of the sale of the asests of 
the Iowa Corporation to Taxpayer in order to raise 
the necessary additional capital and carry out the plan 
for financing. What is more important, it recognized 
the sale of Taxpayer’s stock as an integral part of 
the “scheme of reorganization”, but it refused to rec¬ 
ognize it as a part of the reorganization itself. 

It is submitted that this is a distinction without a 
difference; that such an attempted differentiation could 
not have been within the contemplation of Congress 
when it enacted Section 331 of the Revenue Act of 
1918. 

It is further submitted that, if for any legitimate 
purpose other than the purpose of minimizing Profits 
Taxes, it had been found necessary, or even advisable, 
to change the corporate set up and financial structure 
of the Iowa Corporation by a sale of its assets to a 
new corporation and as a part of the reorganization 
it was agreed that over 50 per cent of the stock should 
be sold according to any definite and preconceived plan 
and the sales had been carried out according to plan, 
then and in such event, the reorganization would not 
have been completed until the reorganization plans 
had been carried out through the sale of this stock 
as part and parcel of the plan and of the reorganiza¬ 
tion itself. 

The facts in the case at bar are even more appeal¬ 
ing. Here the stock sales were not only part and parcel 
of the scheme of reorganization, they were the only 
object to be accomplished by the reorganization. They 
were the sole actuating motive for the surrender of 
the ownership of 50 per cent of the stock of an ex¬ 
tremely profitable enterprise. There is and has been 
no claim by appellee and no intimation in the opinion 
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of the Board of Tax Appeals that these stock sales 
did not take place as rapidly as were permitted by 
the very salutary and rigid limitations which had been 
placed thereon, such as the 10 per cent maximum Sale 
cost for an unseasoned enterprise in a time of raipid 
industrial expansion and resulting heavy demand for 
funds to finance such expansion. In other words^ it 
is not contended that these sales did not, under the 
circumstances, take place within a reasonable tijne. 

The question presented by this appeal therefore;re¬ 
solves itself into an inquiry as to whether any period 
of time, no matter how short, can elapse between a 
transfer of the assets to a new corporation and ;the 
disposal of such stock by the new corporation so that 
the stockholders of the transferor hold less than 50 per 
cent of the stock of transferee, even though the trans¬ 
fer and disposal of the stock are a part of the same 
“scheme of reorganization.” 

Let us assume in the present case that, instead of 
selling stock to its fountain pen dealers through its 
traveling salesmen, Taxpayer had, pursuant to pre¬ 
viously arranged reorganization plans, as soon ajs it 
secured title to the assets of the Iowa corporation and 
on the same date, viz: January 14, 1918, entered into 
a contract with a firm of investment bankers to : sell 
over 50 per cent of Taxpayer’s stock. Assume that 
payment and delivery of stock were to be made in 
three days, ten days, thirty days or ninety days, j 

In which one, if any, of these cases would appellee 
admit that the sale of this stock was a part of the re¬ 
organization as well as a part of the reorganization 
scheme? 

Let us further assume that instead of entering into 
a contract on January 14,1918, Taxpayer had, on Jan- 
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uary 14, 1918, pursuant to the same general purpose 
and reorganization plan that exist in the case at bar, 
started negotiations with investment bankers for the 
sale of over 50 per cent of its stock. Assuming that 
it had taken three, ten, thirty or ninety days to con¬ 
clude these negotiations and that the sales had then 
taken place immediately after the negotiations were 
concluded. 

In which, if hny of these cases would appellee admit 
that the sale of the stock was a part of the reorganiza¬ 
tion as well as of the reorganization scheme? 

In Taxpayer’s opinion, the sales of stock in each 
and every one of these hypothetical cases must be 
treated as a part of the reorganization, subject only to 
the qualifying test that an unreasonable time should 
not elapse in view of the steps which had to be taken 
to complete the reorganization. 

Possibly another hypothetical case might help to 
clear the atmosphere. Let us assume that immediately 
prior to January 14, 1918, Taxpayer had sold and de¬ 
livered to a firm of investment bankers a sufficient 
amount of stock to exceed the amount issued to the 
stockholders in the Iowa Corporation and had taken 
the investment banker’s notes in payment. Now, on 
January 14, 1918, after the transfer of the assets of 
the Iowa Corporation, title to over 50 per cent of the 
stock thus sold, of course, vested in the investment 
bankers, even though the notes remained unpaid. As¬ 
sume that the investment bankers had been unable to 
sell any substantial part of this stock and had become 
financially embarrassed so that the only safe thing 
for Taxpayer to do would be to take this stock back 
and cancel the investment banker’s notes. Assume 
that the return or repurchase of the stock and sur- 
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render of the notes took place in ten, thirty, sixty or 
ninety days or even within the taxable year. Assume 
that after this stock was thus reacquired Taxpayer was 
unable to sell it so that thereafter the stockholders of 
the Iowa Corporation held, and continued to hold over 
50 per cent of Taxpayer’s stock. 

Does this Court believe that appellee -would then be 
making its present request for a rigid and arbitrary 
time test as of the day or moment of the transfer of 
the title to Taxpayer of the assets of the Iowa Cor¬ 
poration? 

Would not appellee then be asking for a reasonable, 
common sense and fair interpretation of the words 
‘ ‘ reorganization ’ ’ and ‘ ‘ remains ’ ’ ? 

Would not appellee then be interested in the final 
consummation, or rather failure of the reorganization 
plans which failure prevented the vesting of ownership 
of 50 per cent of Taxpayer’s stock in others? Would 
appellee then be interested in any temporary holding 
of 50 per cent of Taxpayer’s stock during the period 
of reorganization? j 

Appellee seems to be impressed with the numerous 
contingencies which might have interferred with the 
sale of Taxpayer’s stock and which might either have 
prevented or delayed for a long time the completion of 
the reorganization plans resulting in the passing of 
the 50 per cent ownership of stock. 

It is suggested that this concern over these Con¬ 
tingencies might be justified if, in the present case the 
reorganization steps were still under way, or control 
of 50 per cent of the stock had not passed during the 
taxable years in issue and there remained at the end 
of either taxable year a question as to whether; the 
plan could be carried out. 
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In view of the fact that by the end of the year 1918, 
the reorganization had been sufficiently consummated 
so that this 50 per cent control of stock had perma¬ 
nently passed, no speculation as to what might have 
happened is particularly helpful in arriving at the 
proper application of Section 331 to the actual facts 
and occurrences involved in the present appeal. 

So far as the decision of this issue is concerned, 
this Court need go no further than to hold that, where 
this 50 per cent control has actually passed before the 
reorganization was completed, and before the end of 
Taxpayer’s taxable year, Section 331 is, by its terms, 
not applicable. Such a holding would not result in 
suspending the determination of invested capital for 
an indefinite period. 

No prayer is presented by Taxpayer to receive any 
“benefit by a mere change in corporate form”, ap¬ 
pellee’s statement (R. 16) to the contrary notwith¬ 
standing. It is appellee who is relying on this mere 
change in corporate form in its attempt to fix an ar¬ 
bitrary time for the application of Section 331, instead 
of accepting a fair and reasonable test for the com¬ 
pletion of the reorganization, viz: when the parties who 
had planned the reorganization had either completed 
it according to plan or had at least been given a rea¬ 
sonable opportunity to carry it through to completion. 

Taxpayer cheerfully concedes that Congress did not 
intend to permit a greater value to be given to capital 
assets in determining invested capital, because addi¬ 
tional stock in a corporation might happen to be sold 
sometime in the future with a result that the majority 
of its stock would sometime pass into new hands. 
Such a possibility of stockholders selling their own 
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stock or of the corportion selling its unissued stock, 
of course, exists in the case of every corporation. 

But what has this mere possibility to do with the 
Sheaffer reorganization where the sales of stock had 
to be made if the company was to continue in business 
and avoid bankruptcy, and where the formation of 
the Taxpayer corporation and the transfer to it of 
the assets of the Iowa corporation was for the sole 
purpose of selling this stock, and where the stock was 
sold exactly according to plan,—in other words where 
the stock sales were the keystone of the reorganization? 

It is self evident that, if the sales of stock which had 
taken place during 1918, but after January 14th, had 
taken place before January 14th, pursuant to a re¬ 
organization plan identical, except as to the time 
planned for the sales, there would be no claim by ap¬ 
pellee that Section 331 was applicable. Therefore, 
what possible merit can there be in appellee’s claim 
(R. 16), that the adoption of Taxpayer’s version would 
“permit the evasion of the plain intent of Congress”? 

What conceivable difference can this mere reversal 
of the chronological order of the stock sales and trans¬ 
fer of assets make to Congress? 

We reiterate that Congress has never in Section 
331, or elsewhere indicated an intention to punish Tax¬ 
payers who have in good faith as an integral part of 
a reorganization plan surrendered control of 50 per 
cent of the reorganized corporation. 

Taxpayer claims no exemptions. Taxpayer claims 
nothing that even smacks of an exemption. 

Taxpayer does not claim an exemption from the 
provisions of Section 331. Such a claim would be pur¬ 
poseless and useless, because no exemptions are set 
forth in this Section. Taxpayer does claim -that the 
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facts in this case do not come within the purview of 
Section 331. 

Taxpayer is contending for a reasonable and com¬ 
mon sense interpretation of the word “reorganization” 
as against appellee’s narrow and technical interpreta¬ 
tion thereof. 

The true rule in arriving at the proper interpreta¬ 
tion of taxing statutes was laid down by the United 
States Supreme Court in the case of Gould vs. Gould, 
245 United States, 151, and this rule has never been 
modified or reversed. The Court said: 

“In the interpretation of statutes levying taxes 
it is the established rule not to extend their pro¬ 
visions, by implication, beyond the clear import 
of the language used, or to enlarge their opera¬ 
tions so as to embrace matters not specifically 
pointed out. In case of doubt they are construed 
most strongly against the government, and in 
favor of the citizen.” 


n. 

The Stock Ownership of the New Corporation Did Not 
Remain With the Stockholders of the Old Within 
the Meaning of the Statute, viz.: for More Than a 
Reasonable Time. 

Appellee admits the necessity of the reasonable time 
test as applied to the word “remains”, but seeks to 
avoid the logical consequences of its admission by say¬ 
ing that “It can relate only to such time as may be 
reasonably necessary to complete the reorganization 
itself. ’ ’ 

Taxpayer could safely concede this limitation if ap¬ 
plied to a proper conception of the word “reorganiza¬ 
tion itself”, but this simply leads us back to a con- 
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sideration of the proper interpretation of the wQrd 
“reorganization” which has been fully considered.? 

Appellee feels that to relate the word “remain”! to 
anything but such legal steps in the reorganization as 
the holding of the necessary corporate meetings, the 
passing of the necessary resolutions, the execution of 
the necessary instruments of conveyance and the is¬ 
suance of stock in payment of the property conveyed, 
would provide “a vague and indefinite rule which 
would vary greatly under the facts of each particular 
case.” | 

The objection is without merit. The time taken to 
consummate the very steps for which appellee is will¬ 
ing to allow a reasonable time will likewise vary 
greatly. j 

The purely legal steps in the Sheaffer reorganiza¬ 
tion were very simple. The legal steps in some re¬ 
organizations are necessarily very complicated. Mhny 
different corporations are often involved. When merg¬ 
ers involve existing subsidiary and parent companies, 
the necessary legal steps often have to be taken by one 
corporation before another corporation can start. An 
even greater length of time can elapse with such com¬ 
plicated corporate structures than was needed to carry 
out the stock selling phase of Taxpayer’s corporate 
reorganization. 

The same indefiniteness will exist whenever a stat¬ 
ute wisely refrains from imposing an arbitrary time 
limit in a law* which is applicable to a large number 
of varying situations. 

The reasonable time test will often involve and has 
often involved many more circumstances than those 
mentioned by appellee with reference to the sale of the 
Sheaffer stock. 
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No Court has ever hesitated to determine what con¬ 
stitutes a reasonable time, because of the numerous 
and varying factors which it must consider. 

Is there any sound reason why this same test can¬ 
not or should not be applied to the living, active pur¬ 
poses of and the very basis of the Sheaffer reorganiza¬ 
tion as well as to the bare legal bones of the reorganiza¬ 
tion which are only the preliminaries looking toward 
the consummation of the reorganization plans? 

To make our position clear to the Court, we desire 
to say that, the fact that the reorganization was not 
completed until 50 per cent stock control had passed, 
strikes us as the most persuasive reason for holding 
that Section 331 is not applicable. Still, if appellee’s 
narrow interpretation of the word “reorganization” 
should be accepted, we would feel almost equally con¬ 
fident of the soundness of our contention that this 50 
per cent control did not remain for more than a rea¬ 
sonable time in view of all of the circumstances of 
this case. It is true that a loss of control, not con¬ 
templated at the time of the reorganization and not 
part of the reorganization plans, but due to subsequent 
events or to subsequent decisions of the stockholders, 
should probably not be subject to the same tests as a 
case similar to the Sheaffer stock sales. 

Let us assume that, as conceded by appellee, the 
reorganization was completed on January 14, 1918; 
that on January 15tli, pursuant to previous plan, over 
50 per cent of stock was sold to third parties. 

Does appellee seriously contend that Section 331 
•would be applied in determining the corporation’s in¬ 
vested capital? 

If not, what if this had occurred three days, ten days, 
thirty days, or ninety days later? 



Even accepting arguendo, appellee’s contention that 
the reasonable time test should apply to the legal 
formalities of the reorganization, Taxpayer must 
nevertheless prevail. 

As stated on page 23 of our original Brief, remains 
means stays, either in its legal significance or in its 
popular meaning, and it contemplates the continuance 
of a condition after some antecedent event has taken 
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place. The antecedent event was the reorganization. 
Appellee no more denies that control did not remain 
an unreasonable time after the legal formalities of Re¬ 
organization were completed. Therefore, Taxpayer’s 
contention that the control did not remain for an un¬ 
reasonable time is in effect, if not in fact, conceded by 
appellee. 

In our original Brief, we sought to show how re¬ 
luctant Courts were to construe the statutory use of 
the word “immediate” in its literal sense and hpw 
these Courts often held that this merely required that 
an unreasonable time under all the circumstances of 
the case should not elapse. 

In the case at bar, we need no such judicial precedent 
to support our claim. It is impossible from a stand¬ 
point of grammar or of law to read any time limit into 
Section 331, except that of a reasonable time. 

We also pointed out in our original Brief how the 
Board of Tax Appeals itself in the Appeal of the 
Insley Manufacturing Company, 1 U. S. B. T. A. 1034, 
had already stigmatized such a construction with the 
word “narrow”. 

There can be but two possible constructions of the 
word “remains”. 

First: That any passing of control after the moment 
of transfer to taxpayer of the assets of the Iowa Cor- 
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poration is immaterial. We submit that such a con¬ 
struction cannot be supported by a single judicial pre¬ 
cedent either direct or analogous. 

Second: That the control must remain for more 
than a reasonable time if Section 331 is to apply. 

Appellee has not sought to establish the fact that 
more than a reasonable time elapsed for the sale of 
the Sheaffer stock in view of all the circumstances of 
the case. 

It is claimed by no one that an unreasonable time 
did elapse. The crying need for additional capital was 
sufficient assurance that every possible effort would be 
made to speed up these sales. 

If an unreasonable time did not elapse to complete 
this reorganization, the case at bar is not subject to 
the limitation imposed upon invested capital bv Sec¬ 
tion 331. 

Neither interest nor control remained for more than 
a reasonable time. 


III. 

No Such Interest or Control Remained During the 
Taxable Periods Involved. 

In view of appellee’s fondness for an unvarying 
test, Taxpayer is at a loss to understand appellee’s 
strenuous objections to Taxpayer’s suggestion that each 
year be permitted to stand on its own bottom. Here 
we would have an easily applied rule which would 
eliminate what appellee considers insuperable obsta¬ 
cles to the determination of what constitutes a reason¬ 
able time. 

The third theory does not appeal to Taxpayer as 
strongly as either the first construction which is bot- 
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tomed on a reasonable interpretation of the word ^‘re¬ 
organize”, or the second contention which is bottotned 
on a common sense construction of the word “remain”. 
The theory is not without merit in addition to its 
ease of application. 

On page 29 of our original Brief, we propounded a 
hypothetical case of a good faith transfer to outsiders 
of 51 per cent of Taxpayer’s stock prior to the acqui¬ 
sition of the Iowa assets. Appellee very wisely re¬ 
frained from committing himself with reference to the 
facts of that case. That hypothetical case should, if 
appellee’s arguments are carried to their logical (con¬ 
clusions, meet every test laid down by appellee. The 
fact that one or more of these stockholders went: out 
the next day on to the open market and repurchased 
a few shares so as to revest this group of stockholders 
with over 50 per cent stock ownership will be entirely 
immaterial under appellee’s theory of final and ever¬ 
lasting determination of the applicability of Section 
331, regardless of what may have been planned before¬ 
hand or whether the plans were carried out. 

The case should meet every test laid down by appel¬ 
lee and should escape the valuations prescribed by 
Section 331, even if the Iowa stockholders had planned 
to take this very step so long as there was no collu¬ 
sion between the Iowa stockholders and those who pur¬ 
chased the 51 per cent of Taxpayer’s stock prior to 
the transfer of the old corporation’s assets. 

Will such a narrow interpretation accomplish the 
very obvious purpose of Congress? Or will it permit 
a lawful evasion of the intended effects of Section 331? 
To ask these questions is to answer them. 

A reasonable application of this yearly test doctrine 
will not lead to any such extreme conclusions as ap¬ 
pellee believes. 
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Taxpayer has at all times admitted in its original 
Brief as well as in its Reply Brief that it is probable 
that no casual, unforeseen selling of stock after the 
reorganization plans had been carried out will pre¬ 
sent a proper case for the application of Taxpayer’s 
contentions. At least there is no necessity for carry¬ 
ing these contentions to such an extreme so far as the 
present appeal is concerned. 

All that is necessary for this Court to hold is that, 
whenever control is surrendered pursuant to a defi¬ 
nitely planned and carefully followed out scheme of 
reorganization, then if the 50 per cent stock control 
does not remain during the year in issue, Section 331 
should not be applicable. This does not give to a cor¬ 
poration an option as to the mode of valuing its as¬ 
sets in any future year, by the corporation deciding 
in that year or even in the preceding year to reduce 
the stock ownership of the stockholders of the old cor¬ 
poration below 50 per cent. The other elements of the 
reorganization plan must be present. 

It is true that this third theory does present a clearer 
case for the calendar year 1919, than it does for 1918. 
At no time during 1919 was there ever the 50 per cent 
interest or control with which Section 331 dealt, while 
in 1918, such interest or control did vest during part 
of the year. Nevertheless, it did not remain in 1918. 

As is the case "with all alternative contentions, cer¬ 
tain inconsistencies might be pointed out in an attempt 
to apply all three to different states of fact. 

The striking point of the present appeal is that it 
meets the most rigid requirements of each. Here the 
three theories work together. 

So far as the final conclusion of this Court is con¬ 
cerned, it need go no further than a holding; that 
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where over 50 per cent of interest and control parses 
as part of the reorganization scheme and pursuanj; to 
a prearranged plan carried out in accordance with such 
plan; where this is also accomplished within a reason¬ 
able time in view of all the circumstances of the case; 
and where this 50 per cent is also passed by the bnd 
of the taxable year, then the provisions of Section 331 
do not apply. 

In other words, the Court need only hold that, if 
all three tests can be met, then Section 331 is not 
applicable. 

For the year 1919, the Court can even impose a 
further test, viz: the divesting of 50 per cent interest 
or control during the entire year. 

There is no suggestion in appellee’s entire Brief that 
the same reorganization could not have avoided the 
provisions of Section 331, provided the following 
change had been made viz: the execution of a contract 
between Taxpayer and the Iowa Corporation which 
would provide that, when and if the Taxpayer had 
sold to outsiders a sufficient amount of stock to exceed 
the stock to be issued in payment of the assets of the 
Iowa Corporation, then and on such date the Iowa Cor¬ 
poration would sell and convey its assets to Taxpayer 
and would accept Taxpayer’s stock in payment. Surely 
no such variation in legal formality should change the 
true nature and effect of the reorganization. The pur¬ 
poses of each plan are identical. The results to be 
accomplished and the results actually accomplished are 
the same. 

Especially when dealing with a reorganization (and 
we have seen “the effect of the reorganization must 
depend upon the intention of the parties”, Fletcher’s 
Cyclopedia Corporations Volume 7 page 8465, Section 
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4834), we should look beyond mere form to the sub¬ 
stance of the transaction. 

IV. 

Control as Used in Section 331 Includes Control of a 
Corporation by Its Stockholders, but Does Not 
Include Control of That Corporation’s Trade or 
Business or Property. 

Appellee seems to concede that the word “interest” 
as used in Section 331 does not reach Taxpayer’s case, 
but he fails to carry this concession to its legal con¬ 
clusion in dealing with the word “control”. In con¬ 
sidering Taxpayer’s fourth contention, we desire the 
Court to bear in mind that we are not dealing with the 
control of the corporation itself, but of the “trade or 
business, or property of the corporation”. 

When Taxpayer presents this contention it is ad¬ 
mittedly seeking a literal construction of Section 331. 
If Taxpayer could recognize the true nature of its 
contentions, it would make the same admission. 

Taxpayer recognizes the fact that this Court in the 
case of Symington-Anderson Company vs. Comis- 
sioner of Internal Revenue (App. D. C., 33 F. (2d) 
372), assumed that a corporate reorganization is with¬ 
in the purview of Section 331. We use the word “as¬ 
sume” advisedly because the particular point now 
stressed by Taxpayer was apparently not raised in 
the Symington-Anderson case. At least it was not dis¬ 
cussed by the Court. 

Neither the case of Pearsall vs. Great Northern Rail¬ 
way 161 U. S. 646, nor appellee’s quotation therefrom 
sustains appellee’s position or answers Taxpayer’s 
contention. The United States Supreme Court in this 
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case refers to “a controlling interest and practically 
the absolute control of the Northern Pacific ”. 

In our opinion this quotation proves rather than 
refutes Taxpayer’s point. Of course, the stockholders 
control the Northern Pacific just as Taxpayer’s stock¬ 
holders control the W. A. Sheaffer Pen Company, a 
Delaware Corporation. 

But that is not the test which Section 331 pre¬ 
scribes. This Section says interest or control in “such 
trade, business or property”. Now, neither the word 
“Trade”, nor the word “business”, nor the word 
“property”, nor all of these words taken together, 
are synonomous with nor do they mean substantially 
the same thing as the W. A. Sheaffer Pen Company, 
a Delaware Corporation. If they do, then Taxpayer’s 
appeal is won, because the W. A. Sheaffer Pen Com¬ 
pany, a Delaware Corporation was never owned by 
the Iowa Corporation, nor did the Iowa Corporation 
ever have any percentage of interest or control in this 
Delaware Corporation. 

Nor is the excerpt from the opinion in the United 
States vs. Northern Securities Company, 120 Federal, 
721, 729 helpful to appellee. It is true that the Court 
does emphasize the fact that “the ownership of a 
majority of the capital stock of a corporation gives 
one the mastery and control of the corporation”. This 
is in exact accord with taxpayer’s contention. But it 
is not an interest in or control over the corporation 
itself to which Section 331 refers. Nor does the refer¬ 
ence in this Northern Securities Company case to the 
control over a Board of Directors which can be exer¬ 
cised by the owners of the majority of the corporate 
stock come any nearer meeting the point in issue. 

Taxpayer does not question the interest, ownership 
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or control of the corporation itself, or even over the 
directors of a corporation, which is held by the holders 
of a majority of the voting stock of that corporation. 

But to claim that this means control over the assets 
of the corporation, rather than the corporation itself, 
is to ignore the fundamental nature of the corporation 
which is a separate legal entity and which has the sole 
ownership and sole control over its trade or business 
or property, in other words, over its assets. If a cor¬ 
poration has undivided and exclusive ownership of its 
assets, that ownership carries with it, undivided and 
exclusive control as one of the inseparable elements of 
ownership. 

What right has any stockholder to either take a 
single asset of a corporation or to even direct the ac¬ 
tions of a single employee of that corporation? The 
stockholder’s only rights arise through control of the 
corporation, which in turn, has exclusive control of 
the trade and business and property of the corporation. 

The stockholders exercise their rights by electing a 
Board of Directors. The majority stockholders can 
certainly control the election of the Directors. The 
Directors in turn select officers who alone and through 
their duly selected agents and employees can deal with 
and control the corporation’s assets. 

Taxpayer recognizes this contention for what it is 
viz: a technical defense. But it is a technical defense 
to an equally technical interpretation of Section 331 
by appellee. 

The only theory by which this contention can be 
avoided is for this Court to say in effect that Congress 
did not say what it intended to say and that this Court 
will therefore look behind the language of Section 331 
to the purposes which Congress must have had in 
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mind and to what they undoubtedly meant to accom¬ 
plish, in which event, the Court may further find that 
Congress meant to refer to an interest or control of 
50 per cent or more not only in the trade or business, 
or property, but also in the corporate owners of such 
trade or business or property. 

It is respectfully submitted that if this be done; the 
Court will violate one of the fundamental rules for 
the construction of tax levying Statutes, because such 
statutes cannot be extended by implication “to enlarge 
their operations so as to embrace matters not specif¬ 
ically pointed out”. Gould vs. Gould, supra. 

But if this Court should reach that point, it will give 
short shift to appellee’s contention which seeks on the 
one hand to avoid a liberal interpretation of the Stat¬ 
ute in question and at the same time impose a narrow 
interpretation thereon in direct conflict with three lib¬ 
eral and natural constructions of this same Statute. 
Under any one of these three constructions, Taxpayer 
will prevail. All three constructions will carry out the 
purposes of Congress especially when applied to the 
facts in the case at bar. 

Respectfully submitted, 

Laurence Graves, 

E. H. Pollard, 

Counsel for Appellant, 



